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EROQEEDINGS 

The Chief Juntice: Canes 79 to 86, United Staten of 
Amertca vs, Paramount Pictures, Inc., et al.; Loow's, Incor- 
porated, et al. va. United States; Paramount Picturos, Inc., 
ot al, va. United States; Columbia Pictures Corporation, et 
al. va, United Staten; United Artists Corporation vs. United 
States; Universal Pictures Company, Inc., otc., ot al. vs. 
United States; American Thoatres Association, Inc., et al. 
vs. United States; W. C. Allred, et al. vs. United States of 
America, 

The Clerk: Counsel are present. 

ARGUMENT ON BFHALF OF THE UNITED STATES OF AMERICA 
By Hr. Clark. 

Mr. Clark: If the Court please, this case comes here 
from en expediting court where the judgment was entered back 
in December, 1946. The review here is asked by appeals of 
ell of the parties to the case. 

The appeal from the standpoint of the Government challenges 
the sufficiency of the relief that was granted the Government 
oy the expediting court. The defendants challenge the appeal 
here both as to making attacks on the findings and also as 
to the relief eas grented. 

I think it feir to say that six of the eight defendants 
in the case bseo thetr briefs on on assumption that the court 


was correct 4 hans heos of the cese they were 
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pullty of some violation of the Sherman Act. Two of tho 
defendant, hovever, deny that and oontond that the facto 
were not sufficient for suoh a finding. They aro United 
Artinta and Universal Pictures Company. 

Thoro are other groups amicus hero, and in the lower 
court they attempted to intervone, and here they aro present- 
ing their arguments by way of amicus briofs. 

Tho basic question that is involved in the case, as ve 
soe it, ts: What relief is appropriate to the facts that 
vere found by the expediting court? My purposo shall be to 
point out the violations of the Sherman Act that were found 
existent in the case by the expediting court and to point up 
the relief that the Government feels 1s necessary in order 
to step these violations and to pry open competition in this 
particular industry. 

The defendants are the principal source of motion 
pictures in the United States. Yor the purposes of the ergu- 
ment we heve divided them into two groups. The first group 
ure the non-exhibitor defendants. The first one of those, 
the United Artists, is solely devoting its companies to 
distribution purposes. The Columbia and Universal are not 


only producers, but they are elso distributors. None of then, 


however, hes any exh n, have any theaters in the United 
tates 


» ott 1 cell the major deferdents ond 
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that consists of five vertically integrated froupa of 
corporations. Por the purpose of the argument ve shell cell 
them the major defendants. They consist of Pox end Loov's, 
Paramount, RXO and Warner Brothers. 

The original claim in this care vas filed bacx in July, 
1938. It charged the defendants vith e conspiracy to restrain 
tnd that they had restrained and that they had attexpted to 
monopolize and that they had monopolized interstate trede in 
aotion pictures, not only in production, but also in distribu- 
tion and in exhibition. The complaint slleged as one of the 
chief means of effecting this conspiracy the fixing of minimno 
admission prices at theaters throughout the United States end 


vertain trade practices, the main ones being known es clearence 


sud runs in the shoving or playing of verious feetures or 


pictures in the theaters. 

The major defendents in this complaint vere charged 
with restraining and ettempting to monopolize end monopolizing 
the exhibition of motion pictures in the United States in their 
theaters. Esch of the major defendents ves elso elleged to 
gonstitute & vertical combination in that, on the one hand, 
they had production end distribution end, on the other hend, 
they had exhibition of pictures that were made by them and 
distributed by them. 


It wes alleved thet this yvioleted the 


that vere alleged to be violative of the Sherman Act 

An mended bill of complaint van filed in 1940, sone 
(vo yonre later, ond I think it fair to say that both of tho 
bills prayed for practicelly the sane reltef, being divestiture 
of the production ond distribution and exhibition features of 
the defendants! operations. 

On November 20, 1940, a consent decree vas entered in 
the case. This consent decree, after enjoining the further 
practices thet vere then prevalent in the trade, set up an 
erbitration progrem or tribunal vhere the so-called independent 
night come end thresh out the various problems that are incidon’ 
to the runs and clearences and the other problems in the opera- 
tion of the industry's business. 

The consent decree provided for a three-year trial period, 
after which the Government came to the conclusion in 1944 thet 
vo relief ves sufficient less then divestiture itself, a 
divorcement of the exhibition from the distribution and pro- 
duction; end it then moved {tn the court for a trial sgainst 
all defendants. 

The expediting court vas then asked for and in 1945, 
October, I believe, the court vegan hearing evidence. At 
the time of the trial beforsa the expediting court the Govern- 
ment abendoned {tu claim of a monopoly of production, but tt 
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other activittes vitoh unrennonably restrained “rade tn tne 
laduntry; and tt prayed, av I have heretofore ntated, for 
vartous tnjuncttons and alno a divontiture on between produc ! 
and dintributton or dintribution and exhibition in ttn thonter 

The Cindingn of the expediting, court are very voluminones, 
rome 160 dtfferont parayraphe or findings. I shall disousn 
the matn ftndings in order to give tho Court a view of junt 
vhot the facts vere in tho industry ot the timo of tho trial. 

The court found that all of tho defondants had unroasonabiy 
restrained trade end commerce in the distribution and tho 
uxhibition of motion pictures and had attempted, the court 
found, had attempted to moncpolize trade and commerce. They 
vound thet that had occurred both before and after the consent 
decree of 1940, thet there had beon unreasonable restraint of 
trade and un attempt to monopolize. 

The court goes on and sets up the means, that this 
4nreasonable restraint of trade and this ettempted monopoly 
thet 1t found in its findings existed at the time of the 
hearing, ond it set up seven principal means that were used in 
effecting this restraint of trade and this attempted monopoly 
that 1t found existing. 

The first wes thet 611 of the efpht defendants -- thet 
meane the non-exhibitor es well es the major defendants -- 


“with ecch cther te metnta'n e nation-wide sy 
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Program of fixing minimum edninnton prices, the court found, 
von by the une of copyripht licenneon providing for sovern 
penaltior of infractions vith referonce to tho licensoen as 
to odaienaton prices and alno by the Joint operation of theaters 
vith the expresn intent to maintain admission prices at arti- 
fMietal levels, and by cortain master and franchine azreenents 
made by the various major defendants in the cose ecting as 
aistributor on the one hand and exhibitor on the other hand, 
ntipulating in the egreement a3 to the minimum admission prices, 
25 I heretofore mentioned, and elso by the non-exhibitor defend- 
ants -- these three ron-exhibitor defendants -- conspiring 
with each other and with the major defendents, the five major 
defendents, to meintein this nation-vide price fixing systen 
or scheme by the use of copyright licensees. 

The second means that this expediting court found wes 
used, the second method, wer that the defendants hed employed 
in this cese an epreemont ind’viduelly with their respective 
ilcensees to fix minimim thester edmission prices and thus 
to effect & price control system in which each exhibitor 
consented to 6 minimum price level et which 1t vould compete 
in operating its moving picture houses ageinst other licensees 
of this same distributor. 


The court found that the effect of these seperate 


Licenses -- they were made tadtvidu 
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see's ability to compete, the licensees’ ability to 
sompete egainst one encother, the cheeter'n ability to compete 
Qzeinet one another {tn edaission prices, and, thus, the court 
found a verticel price-fixing conepirscy by each of the defend- 
ents in the cese. 

The third cethod that the court found the defendants 
rnpeged in vex @ conepirecy, eech vith the other, to maintain 
& nétion-vide system of runs end cleersnces, which ves sub- 
etentielly uniform as to eech locsl competitive area. The 
runt end cleerences in each ereé vould de substantially uniforn, 
the court found. 

7 chie syatex of fixing the exhibition time of & feeture - 
it ts called in the industry e run, this fixing of the time 
of playing -- the first run ves given 6s near a monopoly -- 
the first time the picture vas shown in @ competitive area, 
thet theeter wes given «3 near e@ monopoly of the patronage as 
wes ponsible to give {t in thet perticuler competitive area. 

This system fixed the playing position of each theater 
in eccordance with the admission price that the theater charred 
for thet particuler feeture. The first run theaters chargod 
che highest edmisston price, and they received the greatest 


gleerance nrotection, clearance being the wetting period efter 


che picture h first enpeared for the first time. 


eter mins or sesoné runs or third 


anturally decreased 


Lf 
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becouse the pleture had been ehown tn that particular ares 
Lefore; and the amunt of oleareance, the number of dayn walting, 
period betveen the varioun necond, third and fourth runs, 6180 
decronned, 

The court found, moreover, thot the major defendants nad 
4n pumeroun instencen mainteined unroanonable clearences to the 
projudice of the independent exhibitors in tne United Stoten. 
Some of thene agreements even epplied to any “heater that might 
bo orected in the future, rogardlons of where {tt might be 
erected in the futuro, Ltn location, rezardlons of Ltn nize, 
regordlens of itn appointmontn, reyerdlenn of whether 1+ war 
down town or out in the nelyhborhood. 

A fourth method the court found that the defendentn used 
‘en in en ottempt to monopolize, the defendants agreed indi- 
viduelly vith their respective licensses to grant discriminatory 
license privileges to theetersa thet vere effilieted with then 
er thestoern that had lorge otreuitea that were not affiliated 
with them. Thin unrosnoneble discriminetion apeinst small 
independent competitors, the court found, was accomplished in 
yerioun wayn. 

The smoll independent competitors had to sign e regular 
avanderd form license contract, but these, the court found, 
these cireultn, both effilieated end otherviee, had the special 
provistons in their contrrat nlleving larrer privileges in 


tne selection of ¢ que 


tions tn film rentals on 
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an double fenturo so os to have a competitive advantago, 
rrenting move-overn -- it seoms that 1s where you run a picturo 
in one shov and thon you ovn another house in the same town 
tnd you move {t over, which unreasonably oxtends the cloarance 
of the pteture for the time pertod it is moved over; then 
“ranting certain road show privileges with reference to exhi- 
bitions, excluding forelgn pictures and those of independent 
producers; and there are many others thet are set out in , 
Finding No. 110 of the expediting court. 

The fifth method or means of restraint and attempt to 
monopolize, found by the court, was that the defendant had 
made master agreements and frenchises with certain licensees. 
These master agreements are in the trade Imovn as blanket deals, 
waere you will cover the exhibition of features for an entire 
cireult in possibly one deal. 

Franchises ere licenses, licensing agreements which are 
in effect for more than one seeson, and they cover the exhibition 
of features released by one distributor for a longer period 
then just one season. 

These agreements and franchises, the court found, cover- 
ing these whole circuits excluded independent exhibitors from 
cecuring first-run pictures and gave a competitive advantage 
not only {n the runs, the court found, but elso in the clearances 
énd in the rentels 


cou tr = vas the defendents 
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individually conditioned offer of a liconso of one picture 
upon the license of anothor picture, forcing an oxhibitor to 
take the second picture {f he wished to have the first picture. 
This practice {s known as block booking. 

The last means ta known os forma deals, and they only 
apply to the defendants Paramount and RKO, I understand. The 
formula deal in a licensing agreement with a circuit of 
theaters {n which the license fee of a given feature picture 
1s measured for the theaters covered by the agreement by a 
certain percentage of the feature's take or groans income for 
the entire country. They take a percentage of its gross 
income on these formule deals. 

The expediting court further concluded that the major 
defendents, the five mejor defendents here, as exhibitors, 
the owners of these vast affiliated theater circuits, had 
unreasonably restrained trade end commerce in the distribution 
and exhibition of motion pictures, both before and after the 
entry of this consent decree, in violation of the Sherman Act 

This restraint, the court found, was effected: 

First, by conspiring with each other and with all the 
defendants to fix a uniform theater admission price, runs, 
and clearances; 

Second, conspiritne vith ell defendants to discriminate 


Q@gainat inden S compotiters tm the fixing of these minimum 
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licenne tora, a apeetfic finding of dinorimtnatton agatnat 
independent competttora; 

Thirdly, Jotntly operating motion ploturo thoaters vith 
each other and with independents through operating agroemontn 
or perhaps profit-sharing leasen; 

Fourth, that these major defendants owned jointly motion 
picture theaters by roason of stock interest, This type of 
operation -- this type of ovnership and control through leases 
ond the like -- 1s known 49 4 pool in the industry. The court 
found that over e thousand theaters in the United States were 
involved in these pools where the major defendants owned some 
interest or had some control or vorking agreement or lease 
arrangement whereby they had an interest in the income of those 
theaters, 

The court found that these pools unreasonably restricted 
competition between the defendants and otherwise independent 
exhibitors involved, in finding thet there would have been 
independent exhibitors in these towns had not these pools been 
in operetion. 

It also found that they unreesonably restrict competition 
of independents that are outside the pools themselves. 

Now, if the Court please, this is the sixth case, I 
believe, that hes come to thts Court since 1938 that has involved 


The 


there he defendent het ere 1 lyved tn this case. 
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need no comment here. The other three oases -- the first 
io the Interstate Circuit ve. the United States, which camo 
up in Toxas tn 1939; the United States va, Crescent camo out 
of Tennessee, I believe, in 1944; and the Bigelov case against 
RKO in 1946 came here from Chicago. 

The Court will recall that the Interstate case, the case 

involving the Interstate Circuit, which was an affiliate of 
Paramount in Texas, was a suit brought to enjoin a large 
Texas theater circuit affiliated with Paramount from imposing 
edmission prices, admission price restrictions, which hindered 
the Circuit's independent competitors. 

These same eight distributors thet are defendants here 
also were defendants in that case back in 1939. The District 
Court found that all of the defendents were guilty of a 
conspiracy to impose restrictions in most of the larger cities 
in Texas. It also found that Parsmount and Interstate were 
guilty of @ conspiracy to impose the same restrictions in 
other areas in Texas. 

It enjoined Paramount end 511 of the defendants from im- 
posing similar restrictions ‘n the future. That injunction 
was sustained by this Court, end it vas here upon en appeal 
by all of the defendants involved in this case today. 

The case ha: special significence, I think, because in 
that case this Court rejected the cleim thet 15 made again 


mht license 
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reatrtotions are not a proper banin for finding a consptracy 
Under the Sherman Act. Alno tn this caso tho Court characterized 
Tnteratate's control of tho tndustry {n Texas os a monopoly 
{nrofar on first runs are concerned. 

Sttll, the fnets nhov they havo the same number of theaters 
in Texan, 296 firnt-run theaters, I understand, and there ts 
only one that {s operated by any one of the other defendants 
in all of Texan, 

In the Crescont case the District Court found 81x of the 
ofpht distributor defendants hore -- that ts, the major defend- 
ont involved hore, and the United Artists -- engaged ina 
conspiracy with n large independent circuit operating in Tennosses 
Alobame, and Kentucky to tmpone a wide variety of discriminatory 
‘License restrictions against its smaller independent competitors. 

The five major defendants here vere oliminated from that 
caso by agreement of 811 the perties at the time of the trial, 
but they remotned {n the case charged as co-conspirators with 
tho exhibitor defendants, who vere found guilty in the case. 

The exhibitor defendants {n that case vere found to be an 
{llegal combination, which wes ordered dissolved by divestiture 
of stock interest, which bound them together in the operation. 

This Court rejected their claim thet their combination 
should escape dissolutton because the major defendents here, 


end who vere co-conrpire 
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vith in that case beoaune they were not partion to the caso, 
being merely named ot the time of the trial an co-conspirators. 

To that contention this Court in its opinion said this: 

"and the fact that there may be somowhere in the 
background a greater conspiracy from which flow consequences 
more serious than we have here is no warrant for a refusal 
to deal with the lesser one ve have before us." 

If the Court please, this case we argue today in that 
greater caso, that greater conspiracy, that 1s mentioned right 
there in the Crescent case. We, from the Government's stand- 
point, say that it must be dealt with in the same effective 
manner by way of divestiture as wes the Crescent case, in which 
that lenguage was quoted. The widespread exclusionary effect 
of the defendente conspiracy is apparent from the findings 
that the Court made in thls case. The court below, however, 
from the Government's standpoint, erroneously concluded that 
no monopoly hed resulted in the case. 

It was of the view that the business and power of the 
defendants could not be aggregated in measuring their control 
of the industry end as to first-run theater monopolies possessed 
individually by mejor defendents, that they are not monopolios 
in the eyes of the law. 

This is so, the court mistekenly concluded, because no 


perticuler exht 


willing to compete on the first- 
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the evidence below, and the dofendante' charged 1llegalition 
vere not founded tn the ovnernhtp of thenoe varioun thoatern 
owned by them in thene vartoun ciroutte of tho United Staton. 
It did, hovover, the lover court, find thin -- and I 
quoter 
"Doth independent dintributorn and exhibitors vhon 
attempting to bargain with tho dsfendants have beon met 
by n fixed scolo of clesrances, runs and odminsion prices, 
to which they have been obliged to conform if they wished 
to pet their pictures shown upon satisfactory runs, or 
vere to compete in exhibitions either with the defendant!» 
theater tn vhich tho latter had licensed their pictures...” 
The court also found thet in the 92 cities of the United 
States with a pomlation of 100,000 or more, 70 percent of all 
the first-run theaters ore affiliated with one or more of the 
major defendents in this cane. Although they have interest, 
the mejor defendants, in only one-sixth of the total number 
of 18,000 theaters, motion picture theeters, in the United 
States; that one-sixth of 18,000, in round numbers 3100, pay 
about 45 percent of the total domestic film rentel thet is 
received by these efght distributor defendants, 45 percent 
of the rental from one-sixth of the theaters. 
Of the remaining 55 percent about 5 percent its received 


from the flve independent, the larger five independent circuits! 
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in from the remaining of the 159,000 theatorn tn tho United 
States. 

The Court also found that the thoators affiliated with 
the mejor defendants, thetr own theators paid to tho major 
defendants from 71 to 91 percent of ell film rental paid by 
those theaters, and these theaters owned by the major defendants 
pata the three non-oxhibitor defendants here -- that is, United 
Artists and the other two -- from 16 to 26 percent. They paid 
themselves from 71 to 81, they paid the three non-exhibitor 
defendents from 16 to 26, and the balance which ves left, 
which ts 3 percent, was paid to independent distributors or 
producers in the United States. 

The court made no finding as to the division of the 
operéting territory among affiliated theaters -- that 1s, 
theaters owned by the mejor defendants -- but 1t 1s undisputed 
here that in more than 80 percent of the 900-odd towns in which 
they operete affiliated theaters they are affiliated with only 
one -- only one -- of the defendants in 80 percent of the 
900-odd towns in which they operate. Most of the municipalities 
in which there ere theaters affiliated with two or more of the 
defendants are cities over 25,000 pomlation, but in 100 of 
those they have whet I deecribed as pooled theaters where they 
own an {interest or maybe two or more of them own én interest. 
n5 of th 
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defendants, operated by only one defendant, and that most of 
them where they have two or more defendants intorested in a 
theater, major defendants, are in tovns over 25,000 population, 
and 100 of the 900 towns are operated by pools. 

The court found that in 1938 of the 92 cition that have 
pomuletions of 100,000 or over in the United States, all of 
the first-run theaters ere affiliated, 38 out of 92, all of 
the first-run theaters are affiliated. Most of the affiliated 
theaters are located in cities of 25,000 or more, and most of 
them sre first-run theaters. 

For this reason about 70 percent of the film rental thet 
comes from the first-run exhibition of the defendants! films 
in towns of 25,000 or more comes from these affilieted theaters 
that they own themselves, 70 percent. There 1s no region, in 
fact, in the United States in which one or more of them is not 
dominsnt in thet field. Let us take a few ereas. 

In the South and Southwest the theaters are dominated 
by affiliates of Paramount. In the Far West and on the Pacific 
Coast the dominant exhibitor ts Fox. In the Middle West the 
dominant exhibitors are Fox and Paramount. The principal 
theaters in New England and the Middle Atlantic Staten are 
affiliated with Warners, Loov's, or Paramount. In Metropolitan 
New York the two princinel c!rcuits ere operated or owned by 


RKO end Toev's, resneettvely. Theat tn in the of Nev York. 
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with a population of 115,000, where the defendants’ films 
are played first run only in Fox theaters; Cincinnati, Ohio, 
vith e population of 455,000, where the defendants! films oro 
played first run only in RKO theaters; and Dellas, Tozas, my 
home town, with a population of some 300,000, where the 
defendants! films are played first run only by Paramount 
affiliates. 

In the metropolitan areas where Loew's first-run theaters 
are concentrated, the first runs are divided. For exemple, in 
Nev York, aside from the Times Square erea, what they call 
The Show Ceses, the entire first-run product of all eight 
defendents in this case is split just about equally betweon 
Loew's end RKO. 

Until 1945 when the Third Circuit declared invalid the 
Werner first-run monopoly in Philadelphia in whet 1s known an 
the Goldman case, all of the defendants! films were shown first 
run in Philadelphia by Warner. 

Truly, for the first run exh{bitions these ere welled 
towns, indicative of e pattern shown in dramatic form by the 
fect that in eleven of the 48 States of this Union, Peramount 
elong of the defendants hes theater affiliates, That is in 
eleven States. In Meine, New Hampshire, and Vermont no other 


defendent has theaters. In North Caroline, South Cerolina, 


a8, Mississipp’, Ariansas, and Plortda no other defendant 


s any theeter Rar na by ie no other defendent 


ay 
han theators, Tho 17 mtliton people tn these eleven Staten 
are nerved, insofar an defendants are conoerned, only by 
Paramount, one of the defendants, 

Justice Frankfurter: In that by o¢roomont? 

Mr. Glerk: Woll, sir, the court didn't find oxprons 
agreement, no, sir, We are pointing out that thio in a pattern, 
oir. 

Justice Frankfurter: Thank you. 

Mr. Clark: In the wontern States of Montana, Wyoming, 
Kansas and Nevada, with a pomlation of 3,105,000, Fox alone, 
insofar as these defendants are concerned, has theaters in 
those four States. Pattern or no, the mtual use of theso 
defendants of the strategic control of one another 1s evident 
from the 1943-44 film rental figures. In that year Paramount 
received $44,000,000 as domestic film rental for its 31 features. 
It produced 31 features that year. 

of the $41,000,000 1t recetved, $23,000,000, or 54 percent, 
was yeceived from affiliated theaters. 

Warner the same year received $29,000,000 for the 19 
features that {t produced, of which $15,000,000 or 52 percent, 

2 percent less than the other, was from affiliated theaters. 

In the case of Loew's, $55,000,000 that it received for 
33 films in that yeer, $27,500,000 or 50 percent, was fron 
affiltated theeters. 
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$12,000,000, or 43 percent, van from affiliated sources. 

Pox received $50,000,000 from the United States and 
Canade. The other atatintics I have just been reading do not 
{nclude Canada, but this one on Fox, I am advined, includos 
Canada. For its 33 films it received from the United States 
and Canada $18,000,000 or 35 percent, from affiliated theaters. 
Although these figures show that about 45 percent of the 
national revenue of the mejor defendants as distributors comes 
from affiliated theaters, in areas where their affiliated 
theaters are in competition with independent exhibitors the 
percentages of revenue received from them, the affiliated 
theaters, is mich higher, in some places averaging 70 percent. 

Concretely, the situation in Atlanta, Georgia -- we set 
that forth in the appendix -- shows that the first-run revenue 
derived from that city during the year 1936 and 1937 -- and 
I understend there is very little variance in it up to date -- 
1n 1936-37 season -- the first-run revenue derived by the 
defendant was 74.8 percent of the total revenue derived from 
thet city, 74 percent. 93.4 percent of all of the first-run 
revenues was from affiliated theaters there in Atlanta, 93.4 
percent of all of it ceme from the first-run theaters affiliated. 

Of these seven rirst-run theaters, if the Court please, 
only one was independently owned. Four of them were 100 nercent 


owned by Paramcunt They were operated by Luces and Jenkins, 


& locel psrtner of Paramount tn Atls 
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operated by Loev's 100 percent. ‘The fourth wes operated by 
Lucan and Jenkins, thie same partner of Paramount. But who 
do you suppose ovned 50 porcent interest in the profits in 
that theater? No other than the other defendant here, Loew's, 
using the same partner that Paramount did in Atlanta. It is 
evident, therefore, that the market control of the defendant 
in thet case springs from the fusion of the major distributors 
of feature films with the major distributors of feature filns. 
The combination of such dual powers rather than the extent of 
either alone is crucial. The combination between distributors 
end exhibitors, as I have shown here as to the defendents -- 
access to the films distributed by them {s essential to the 
survivel of independent exhibitors. They must have the films 
thet ere distributed by them or they cannot run their houses. 

Access to the theaters affiliated with them is essential 
to the survivel of independent producers end distributors. 
Independent producers end distributors to live mist have access 
to the theaters of these affiliated defendants here. Thus 
their control tr both strategic end decisive in the distribution 
@nd exhibition branches of the motion picture industry through- 
out the United States. 

This continuing power and incentive to discriminate 
6gainst both ‘ndependent eahibitors end distributors, which 
ertses from the nontinmied effilfation 7f the five lerrer 
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ie the primary problem that {x posed here on this appeal. 
The findings make {t clear that this dominant position of the 
theater-owning defendants in the American film market is the 
direct result of the combined activities that I have just 
described to you. 

The dominance of the major defendants in the industry 
will be effectively protected so long as they own, 80 long 
&s they control these 3100-odd affiliated theaters that the 
court found below that they did own or control or that are 
known es pools. It was et this point that the trial court 
differed basicelly in its opinion from the Government's view 
of the case. 

The Government insisted there, and it insists here, that 
the defendants! direct or indirect stock ownership in all of 
the theater corporations involved in the conspiracies found 
below {s at once a continuing cause of the competitive discrini- 
nation which the court condemned, and it is @ continuing means 
by which this conspirecy is carried out and may continue to 
be cerried out. 

The trial court rejected this contention and held that 
if the decree of affiltetion was virtuelly complete -- that is 
to say, if the defendants had direct or indirect ownership or 


{nterest of 95 percent tn eny one theater, then {t was ell right. 


there fore c Prenze t te be dissolved, 
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vhether tn corporate form or by operating agroements, but it 
left the rent of the defendants!’ theater ownerships intact; 
ond it also provided that in the dissolution of the pools, those 
vho vero illegally in the pools that were found by the court 
could come in and buy the pools up to 95 percent. If they 
owned only 5 percent, {t was de minimus so long as that acquisi- 
tion would not unreasonably restrain competition. 

The court hed just found that it did unreasonably restrain 
competition, that it was in violation of the Sherman Act; and 
still they left the defendants under this order where they 
owned en interest in a pool come in and buy the pool and take 
adventage of the fruits of the violation of the lew that the 
lover court found that they had violated. 

Justice Dougles: ‘shat do you mean by buying the pool? 

Mr. Clark: They could buy the others out .end operate 
them, sir, 

Justice Douglas: Did the decree dissolve the pool? 

Mr. Clark: It ordered them to dissolve, but it gave them 
the right to buy. Por example, 1f they owned 5 percent, we 
will say, it would be de minimus; but if they ovned 50 percent, 
soy three of them did, one of themould come in and buy 4s 
percent more, which would rive them 95 percent, and go right 
ahead, 


In other words, if Pa is end Warner, ve will 


say, ned nm reol, « f nm, if he cwned ef much as 95 percent, 
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could continue to operate the thoatern in that pool. 

Juntice Burton: They could ofthor divest or abnorb; in 
that right? 

Mr. Clark: Yon, sir. In other wordn, there was no require- 
ment that they absolutely nol] and divest themselven of any 
intorent ont oll, but they woro permitted to buy, any one of 
thom. The banic relief sought by the Government in this suit -- 

Justice Douglas: Was your point thore that they shouldn't 
be allowed to keep any theaters, or that they shouldn’t be 
allowed to buy an tnterest in theaters illegally owned? 

Mr. Clerk; We contend both. They shouldn't be permitted 
to own any theaters, but wo say basically the order of the 
court 1s wrong there because it held that these pools were 
{llegel end still it turns around and permits one of the 
participants in the pool to buy, end if it owns 95 percent, 
then 1t can continue to operate the theaters within the pool, 
is the way wo understand the order. 

The basic relief the Government asks for 1s complete 
disaffilistion of the major defendants with the exhibition 
branch of the business by divestiture of all of their theater 
interests. This was rejected in toto by the trial court, while 
at the seme time 1t sustained the Government's basic contention 
as to the extent snd character of the defendants’ conspiracy 


in the case. 
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divorcement relief van a permissible solution, but it con- 
Guded that before much reltof could be granted, 6 now nynten 
of reguleting the industry by compotitive bidding should be 
tried out. Thin bidding system was unnought by tho Government 
or, I am advised, by any of the parties to the cane, and was 
never thought of or known of until the opinion of the court 
which came down in June, 1946. 

Justice Murphy: Mr. Clark, you spoke of 10 million people 
in one area; is that correct? 

Mr. Clark: Yes, eleven States, I think it war. 

Justice Murphy: ‘Three million in another? 

Mr. Clark: Yes, sir. 

Justice Murphy: Is that correct? 

Mr. Clark: Yes. 

Justice Murphy: Now, how many million people a week see 
the movies? 

Mr. Clark: It would be a guess on my part, but I am 
advised thet 90 million people throughout the United States 
would be about right. Is that about right, sir, about 90 
million? 

Mr. Davis: Yes, sir. 

Mr. Clark: About 90 million. 


Mr. Devis: Admtssions. Yes, ebout 90 million people 
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the bir cities I spoke of. 

An I war saying, {f the Court pleane, they set up this 
competitive system, as they called it, @ new system of compoti- 
tive bidding. No one in the case asked for that system. In 
fact, it is opponed here, I underntand, by the very people, 
the very exhibitors, it was intended to benefit. 

{A recess vas taken from 2:00 o'clock p.m. until 2:30 
o'clock p.m.) 

Mr. Clerkr If the Court please, I will conclude pretty 
quickly. 

This suit is a culmination of the effort of the Government 
during the past 25 years to deal with the anti-trust violations 
thet are spelled out here. It goes back to the efforts of the 
Federal Trade Commission, es described in our brief, and some 
of the Sherman Act cases which have been subsequently instituted 
ty the United Stetes against defendants are also summarized in 
our brief. 

The net result, if the Court please, of all of these suits 
and these administrative proceedings was @ series of orders 
and decrees which regulated in one form or another the manner 
in which these defendents could license their films. 

These forms of regulation, including the consent decree, 
which wes entered, 8s I ssid, in 1940 with all concerned, were 


preventing film 1 


ing discrimination 


regulating the 


e by 


31 
the defendants here as distributors. 

Justice Prankfurter: May I ank whothor the arbitration 
nyntem under the consent decree ever became operative? 

Mr. Clark: Yen, oir, I underntand it did, sir. 

Justice Frankfurter: Did it operate for three years? 

In there anything in the record that shows the experience of 
that arbitration? 

Mr, Clark: That is shown in our appendix, yes. 

Justice Frenkfurter: There were quite a number? 

Mr. Clark: I know it operated for some time, but I don't 
knov for the whole time, but the appendix will show that, sir. 

AS the findings of the court below amply demonstrate, all 
of this extensive regulation of the defendents' trade practices 
by anti-trust injunctions and otherwise did not terminate the 
conspiracy at oll, nor has it deprived the defendants of the 
power or changed in the least their incentive to continue 
individually to discriminate against competitors. 

Even if the triel court were correct in its assumption 
that the relief sought by the Government should be granted only 
on the lest resort, it was wrong in assuming that the possi- 
pility of lesser relief had not been exhausted. The Government 
hae been most patient in that regard. The competitive bidding 
provision, ve say, would be just one more unhappy experience. 


When the opinion de the Goverment 
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a dan on contimed crorn-une of the major defendants of each 
other's theatern an outlets for each other's films. Thin 
wae the minimum relief ve thought that was required to give 
the major defendants nome incentive to compete and to ond 
their conspiracy. 

Hovever, this relief against cross-licensing was rajected 
by the lover court. 

It 1s sought here also in addition to the ultimate 
divorcement relief that we pray for. That is the only means 
the Government thinks by which effective relief against the 
conspirecy found below may be had within a reasonably short 
period of time and effectively. The prohibition egainst 
cross-licensing, together with the complete ultimate divorcemont 
cf the exhibition from the distribution of the major defendants 
is in the Government's view the only evailable means by which 
hebditual violations of the Sherman Act by the major defendents 
may be brought to en end. 

The court below recognized that mere injunctions against 
violations similar to those that had occurred in the past 
could not then be ended by injunctions. Indeed, they set up 
a procedure, this competitive bidding procedure, an entirely 
nev stenderd of conduct. Thus the difference detveen the 
trial court end the Government's position is lergely one of 
the eppropriste mesne for sccomplishing the same end, which 


would be to ope he chennels of trade in thie ind 
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The expediting court concluded that compotition now 
could be introduced in the evidenco by an affirmative nystom 
of regulation which vould control the day-by-day activition 
of 18,000 theaters in tho United Staton. The obvtoun and 
laudeble purpose of such a rogulation in to permit these 
theaters to compete for the priviloge of oxhibiting films. 

Certainly, there con be no doubt that that is one of the 
purpores and it is proper under the Sherman Act and one of its 
objectives. 

Hovever, the only remedy for such a discrimination, 
which this Court has sanctioned in the past, and the only remedy 
vhe Government believes is appropriate in this suit 1s one 
which effectively terminates and disintegrates the power and 
the incentive to discriminate here that is inheront in this 
integration of these defendent corporations. 

In closing, if the Court please, the question arises, 
we think, in this case: Does the Sherman Act meen that equitable 
relief epainst habituel violators should be limited to experi- 
mentation to induce competition by regulating their business 
through the court's regulating their practices, or should an 
oprertunity and incentive to compete be created and maintained 
by @ reorganization of these corporations, which would: destroy 


the structure thet actuelly creates the restraints that are 
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ARGUMENT OT BEHALF OF AMERICAN THEATRES ASSN. 
by Mr. Arnold. 

Mr. Arnold: May it please the Court, the intervoners 
are hore as the supposed boneficisries, the supposed persons 
protected by the plan of competitive bidding inaugurated by 
the Court below, and vo sre trying to get relief from that 
sort of protection. 

Nov, we do not feel that we have any standing in this 
Court to argue any of the provisions of the decree, except 
that one, because, I think, thet is the only one which af- 
firmetively binds and on which our representation is inadequate 
under the rules of federal procedure, and I think I might 
add another reason why we cen only ergue that in so far as 
this decroe incidentally affects our thousands of members, and 
any anti-trust decree does have tremendous incidental effects, 
ve could not agree. 

Tho American Theatres Association represents about 6,000 
theatres, the Celifornia Association another large number of 
theatres. Thore are theatres of every type; there are large 
theatres, there are small independents, there are chains, 
there are theatres which are affected differently by the 
general relief in the decree, but on one thing they are united, 
and that is the opposition to the plan. 


I think at the outset 


, ve might outline briefly the 
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docree, ami it, in effect, compols every independent exhibitor 
to buy the pictures which he needs from the defendants, and that 
constitutes about 70 per cent ofhis market, & group of pictures 
vhich he cannot survive under unless ho obtains -- compels 
him to buy his pictures in conformity with a plan of competi- 
tive bidding, in which every picture is sold separately. 

The defendants must offer each feature picture in every 
competitive area to the operator of each theatre in that com- 
petitive area, vho desires to exhibit on some run vhich he 
selects, and as ny associates, the other intervoners, ¥111 
shov the vords"competitive ares” 1s one which is very diffi- 
cult to define or determine the neaning of. 

The terms of the offer must be uniform; the pictures 
produced by the defendants themselves need not be offered. 

They may play thom in their cwn theatres if they desire. 

Nov, that is the first part. Then the more important 
pert of the paragraph deals with the situation where en ex- 
clusive run is desired, e run which does not permit sinultane- 
ous showings, and that is the ordinary situation, In that 
situation the distributor-defendants notify the exhibits 
within 30 days of the tine of exhibition of the time vhen they 
will recetve dates, fixing a minimum flat rental for a specified 
nunbor of days of exhibition and a specified run and clearance, 


am then within 15 


efter they receive the notice, the 
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rental, e@ percentage of gross receipts, a combination of 
gross recoipts and rentals, or any other form of rental is 
permitted which prosumably includes guaranteed amounts for 
advertising or promotion and the bid must specify the clear- 
ance which the exhibitor 1s villing to accept, and the tine 
and the days of oxhibition; and the provision goes further 
and says that eny other kind of offer may be made, including 
any other types of inducement, which the imagination of the 
exhibitor may deviso. 

The decree then provides that the defendants may reject 
ell the offers. If, hovever, they accept, they must give the 
Tun to the highest responsible bidder, with all these vari- 
ables in the situation, all of theso imponiereble values, the 
percentege, tine, clesrence, the defendent is supposed to 
select cn sons kind of uniform standards the highest responsible 
bidder, and then, finally, there is anothor provision vhich 
ig even more vague than the ones I have set out; that is, it 
is subject to tho qualification thst he can select a bidder 
vhich, in his opinion, and it must be his opinion because it 
cen be hardly reviewable, will by virtue of his equipment 
end size give hin, or be adequate to give hin, a reasonable 
return. 

That {s the plan. How is it to be carried out? If the 


Court pleese, tt ts to be 


eut by ea concert of acticn 


ed, approved, authorized 
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and directed by the Court. The effect is to delegate to 
this defendant combination the administration of a plan vhich 
the defendants put in by thelr ovn concorted action, o plan, 
8 concert of action which wore it not for tho Court's approvel 
vould unquestionably be illegal. They have been accused of 
acting uniformly and in concert. Under this plan it becomes 
their duty to act uniformly. They are presumably protected 
by the decree fron anti-trust suit on eccount of that concert 
of action, if this decree be valid, and presumably, because 

I do not know where else the jurisdiction lies, the New York 
Court essuzed jurisdiction to review the ssle of pictures on 
4 nation-wide scale. 

Nov, as I say, this is the sole part of the decree on 
which we wish to be heard. This is not an incidental effect 
of the decree on persons who are not parties to the suit. It 
is & positive direction, a positive progran. 

It is true that they are not named in the decree by 
name, but since they must get 70 per cent of all their pro- 
ducts through this market, with respect to that product, this 
decree binds them as effectively as if they were named. The 
assurance of continued supplies to order competitive methods 
which include good will, negotiation end service, are cut off. 
They are compelled to bid picture by picture; they ere com- 
polled to accept the defendants! judgnent on vegue stendards. 


Now, we say thet thi 


38 
& code of fair competition set up by the Court. It 1s an 
edministration which is dolegated to an industry committee 
approved by tho Court, All that 1s lacking is a bluo eagle. 

Now, wo are hore on appoal from a motion denying inter- 
vention, and also on a direct intervention in thisCourt under 
the authority of the United States vs, The Terminal Association 
of St. Louis. Our standing as interveners has been questioned 
by the defendants and tho Government and decision on that 
standing has been reserved, and I will briefly argue our stand- 
ing as interveners. 

The argument against is that every anti-trust decree 
changes business reletionships and in that sense affects a 
great number of bodies, and that the Govornment cannot afford 
to have all those parties cluttering up the Courts by por- 
missive intervention, and there is not intervention of right 
because they are not bound, And that, I think, would be true 
of any provision of the decree which involved enjoining pest 
practices or breaking up past relationships, but if theCourt 
please, this is a decree which looks to the future. It loegal- 
izes a combination which, in the absonce of the decroe we 
could attack by injunction. Since this decree, if this 
decree is approved, our interveners can no longer complain 


in a Court of their own jurisdiction; they must go to New 
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products by the ordinary vays and moans of approach which 
thoy have been accustomed to in the past. Thoy must submit 
to uniform rules, uniformly odministered by a combination 
under tho direction of tho New York Court. And ve say we are 
bound because the decree compels the buyers in the market for 
films to submit to tho market regulations formulated by the 
Court, end it takes avay thetr former right to enjoin such 
concerted action, and it takes away their right to recover 
demeges under the enti-trust laws if this decree be valid, and 
it establishes and authorizes and compels concert of action 
of major distributors to break off established relations with 
independents which have not any taint of illegality whatever. 

Justice Frankfurter: Mr. Arnold, suppose the Spence 
School in New York or some other school having several hundred 
students or pupils makes it a regular practice of going to 
the movies twice a veek, and they are affected by the alleged 
high cost of admission, Would you say that they have standing 
in Court or would that be de minimus? 

Mr. Arnold; I would not say it would be de mininus; 
I would say the effect would be incidental because thero is 
no decree which controis who can go to that school. The 
Point I am making herve -- 

Justice Frenkfurter; They do not have to go to the movies, 


Mr. Arnold: Thoy do not. 


4O 
they are out of pocket, oxtortionately out of pocket, on 
the banin of the Governmont's caso, 

Mr. Arnold: That is right, Thoy may conceivably be 
oxtortionately out of pocket, but 1f the decroo roquired them 
to go to the movies betvoon tho hours of 10 and 12, 1f thoy 
controlled tho movies in such a way ab to divide up the seats 


ond 411 that, thon it would bind such a person. 
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I om glad Your Honor anked the question because I want 
to make this abundantly clear. Incidental effects of anti- 
trust decrees do not authorize intervention. Our position is 
that we are interveners only so long as there is a code of 
foir competition which directly binds us and to which ve must 
conform in 811 our business dealings in the future. 

Justice Frenkfurter: It binds you if you continue in 
tusinese, end it binds these children if they go to the movies. 

Mr. Arnold: It does not bind them to go to the movies. 

Justice Frankfurter: They can stay home. 

Mr. Arnold: ‘They can stey home. 

Justice Frenkfurter: So can you. 

Mr. Arnold; But, if the Court please, I don’t think you 
are giving me @ case where the hours and the attendance and the 
seats of those children are directed by the court. 

Yow, we heve a case where ve are not permitted to even 
approach these people in the old wey. We sre dound in every 
detail of cur buying. 

If the cecree only raised our prices, I vould say that 
the thing would be discretionsry, but it does more than thet. 
It binds us on every detail of our market operation, end ve 


pay that ve have standing to intervene only so long as this 


plen of competitive bidding is in the case. If it is out of 
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Court with the suggention or power that it st1ll be thero, 

vo think ve should be olloved to be in the District Court to 
protect ourselves. I don't think the Government disputes that. 
What the Government says ie that their reprosentation is adequate: 
and the ensver, I think, is quite obvious. The Government's 
representation 1s inadequate. All the Government says is that 
it 1s not an effective substitute for divestiture. We say we 

are not interested. We cennot argue divestiture, but divestiture 
or no divestiture, any sort of e plan that they set up, we have 

ea right to represent our own privete interests, and the Govern- 
ment is not representing the private interests at all. 

Now, es to the merits, we think as a matter of law that 
the competitive biding scheme goes beyond the Court's authority 
to ineugurete or enforce regardless of its wisdom. The reason 
is thet it 1s a code controlling the buyers in the film market 
who 6re not parties to this suit. 

I have argued, not always successfully, for the most 
extreme extension of this Court's power in enti-trust suits to 
withhold privileges from defendents, to grant patent licenses 
without compensation, to do anything to open the market, and I 
have not elways been successful. 

But even my positions, which have sometimes been denied, 
are nothing compared to the extent of this market reguletion. 


You have something here utterly without pre 
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io a kind of a precedent because there thore wan a sort of 
market regulation, and that my neme is on there, I want to say 
that, in the first plece, that consent decree was a decree by 
consent end, in the second place, it vas a complete failure. 

I think that by that decree I at least learned that elabor- 
ate administrative schemes for the government of business are 
not eppropriate in the enti-trust laws. 

A delegation of authority, if the Court please, to repulate 
and control a market by an industry committee is, in my opinion, 
forbidden by the Schecter cese, es well as by every principle 
of the function of the Court. But we do not heve to rest on 
the ebstract idea of the power of the Court. I don't think 
the Court needs to come to the point of defining whether abstract- 
ly this decree is invelid or whether it isn't, because I think 
it is abundantly clear that it does not serve the purpose of 
the Sherman Act or the purpose indicated by the Court's finding. 
It puts the independents in a worse position than before. 

Whet was the purpose of the court? Well, the distributor, 
the major defendents control the major pert of the market, and 
they also owned the greatest circuits of theeters in the United 
States, which used their own product; and the court found thet 
they ected in concert in various ways, to use that power over 
the distribution of film in order to discriminate egainst 


indenendents, and there ver: tvo remedies before the court: 
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drastic remedy of diventiture. 

The court thought the mild remedy too mild and the drastic 
remedy too drastic. It wasn't satisfied with either, and thoy 
fought another means of meeting the situation. What was the 
situation? 

Briefly, there were not enough films to go eround. Not 
only vere there not enough films to go around, the number of 
films vas constantly decreasing in terms of the market demand. 
In 1937, the depression yeer, there vere 437 feature pictures. 
In 1945 end 1946, whon the audtences hed increased tremendously, 
they had produced only 445, and in 1946 and 1947 it had gone 
dovn again to 426. In other words, as the theater demand was 
incroesing, the number of pictures wes decreasing. 

Now, obviously, so far as the theater end of the business 
is concerned, there is little incentive for the defendants, 
unloss they are men of great good will, to give this extremely 
scarce product to competitors. Maybe they should under the 
anti-trust lev, but the incentive is not there, and the tempte- 
tion further then that to continue the established habits, 
which the court found had been built up by concerted action, 
the incentive to continue that even independently without 
getting together eny further is well known where é concert 


of ection 1s broken up by injunction. And so the court vanted 
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vhich profited r The first thing thet neturelly occurred 


hy 
wer to put the moving pieture bustners on 4 quasi-public 
utility basin. I say quani-public utility because the court 
van seeking a device which took away their right to choone 
their customers. A public utility has no right to choose its 
customers. As I say, the first thing that naturally occurrod 
vas to put the moving picture business on o quasi-public utility 
besis end compel them to give service on uniform terms, and 
for thet purpose the competitive bidding had a very persuasive 
end pleusible sound. Also competitive bidding sounds liko 
competition. 

However, what the court forgot wes that when you put in 
competitive bidding as the whole means of competition, you 
restrict other means of competition. 

The Court may recall the fight that went on out West 
where the peckers wanted to force all the ranchmen to send their 
seattle to the Denver stockyards where they would sell by competi- 
tive bidding, and stop sending around buyers to the farms where 
they thought favoritism occurred or maybe they talked them out 
of higher prices or wnere they got this individual contract, and 
shet vas stopped at the suggestion of the Anti-Trust Division. 
There was no contention made that it was legal because it re- 
moved a very important flow of competition on the market. 


But the situation here is mich worse than the situation that 


d because these people heven't a chance in & 
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First, of courro, in the greater resources of the dofond- 
ants, who can afford to stay in and bid them out of their 
product, their theaters, and second, of course, there in the 
assurance of supply of at least 20 percent of the picturos by 
she defendants, while the independents must hurry, hurry, hurry, 
trying to get enough pictures ro they can operate in the future. 

Finelly, as pointed out quite pertinently in the Govern- 
ment's brief, the whole effect of this will be to raise prices 
to independents. We will raise prices of films to independents 
and affiliates alike, if you want; but where the price goes 
up to the affiliate he can make it up es @ distributor, and 
‘Yae independent can't meke it up as a distributor, and, finally, 
there 1s this complete uncertainty of bidding. 

Films eren't like cattle. Here they have to make bids. 
Those theaters which change their bills often may have to make 
pids 150 times e year and bid on every conceivable type of 
ran and never know whether they are going to get any product 
er not. 

The trouble with this, if the Court pleane, is that, 
assuming there is authority to impose the public utility con- 
cept in this situation, it is backward. The Court will recall 
vhen the utility securities were bought by a few banking houses 


and it was thought wise to make competitive bidding mandatory, 


they didn’t say 
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Taney said to the bankers, "You bid for the victims’ securities.” 
Ani thie {s in effect compelling the under-dog to bid for the 
product of the man vho han been found to have discriminated 
egeinst hin. 

Now, that {s the situation, assuming that there was such 
& thing possible in this industry as real competitive bidding. 

I now want to point out to the Court thet that assumption 
is a pure illusion. The bid of the exhibitor is so full of 
variables thet only the uncontrolled discretion of the defend- 
énts can determine whether it is the best bid or not. What 
sre these variables? 

Fixed rentels compared with percentages; time of exhibition - 
is 40 percent of two weeks vorth as much es 30 percent of four 
weeks? Cleerance -- is a higher bid which does not require 
such a long clearence end does not keep it out of the second-run 
theaters so long better then e lower bid with a shorter clearance? 
fsavertising; guarantees; promoting; and, finally, the two things 
which never cen be pinned down: Responsibility of the bidder 
end the cheracter and good will end the patronage of the house. 

Now, whet does this mean? It means that the defendants 
ecting in concert are ordered by the Court to exercise a complete 
éni unreviewable, as @ metter of fact, discretionary power over 
the distribution of film, We stert out with a concert of ection 


which controls and discriminates against the defendants. 


The Court ec 


23 thet conce 


end then as a 
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romedy they eet up a brand new concert of action in which 
the defendants have uncontrolled discretion. What remedies 
have the defendants if they are forced out of business? Fach 
bid stands by {itself unless you can find some fault with it. 
They have no remedy at all. 
Wno gives relief to any complaining defendants in the 


event there is en improper application of this uniform system? 
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Woll, the ansver is they have got to go to Washington 
and get tho Attorney General to go down to the New York Court. 
What happens to the existing relationships buiit up on good 
vill and sorvico,and those in a1] merchandising ere alvays 
the lest refuge of the littlo man. They are destroyed com- 
pletely. 

What happons to the independent who wants to essure hin- 
self of & source of supply? He has to bid on all sorts of 
pictures, in all sorts of ways, 104 to 150 times a year, He 
must bid on everything in sight. 

The effect, it seems to me, unwittingly occasioned by 
the Court, of this delegation of complete control to the de- 
fendents is simply to set up a moving picture cartel, in which 
the defendents vill have the complete discretion to determine 
vho {s in business and who is out of business. 

Now, they say in their brief that they will exercise that 
discretion benevolently, that they will be careful of these 
variables, that they will be careful that these variables will 
not interfere with their judgment, that when they compare a 
bid which thoy themselves make to themselves and a bid some- 
body else makes to them, they will be careful and deal vith 
it in a humanitarian way. 

Perhaps they will, That still doesn’t meke eny less of 


ont or ncn-benevolent. It is the direct 
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What 19 tho fundamental thing that tho Court finds? The 
classification of theatros, A man isgiven a place he can 
never get out of. Woll, who determines now whether he can 
evor get out of s place or the adequacy of it or not? The 
defendants themselves. In fact, it will put a cloak of appar- 
ent legality upon everyone. 

Justice Murphy; Who vould you have determine it? 

Mr. Armold: Who vould I have determine 1t? 

Justice Murphy: Yes. 

Mr. Arnold: If the Court please, I say that unless the 
Legislature acts, tho rule of the Schecter case still stands, 
that to nobody can be delegated the pover to determine what 
is fair and vhat 1s unfair competition, and that is what this 
has done, 

I am not in a position to ergue what remedies should be 
given, first, because of the limited character of my inter- 
vention and, secondly, because of the complete division in 
opinion on the part of my clients, 

However, everyone of them, little ones and big ones, 
have decided that ths will not work. 

Finally, the only other answer against it, which is 
made in ansyer to our brief by, I think, Warner Brothers, 


1s that there is no proof of any of the essertions of catastro- 


<3 ensver to thet is 


it can't vork out in any other vay. 

The secord ansvor in that, of course, you can't got 
documentary proof of how a logisletive echem is going to 
vork. That elvays must bee guess. I sey that this is a 
legisletive scheme vhich the Court cannot put in, and, secondly, 
thet if ve ere to guess on it and treat ourselves as qualified, 
it 1s not only unfitted, it is cetsstrophic to the independence 
of our clients and to competition in this area, in this case. 

Nov, my essociates are going into more detail as to the 
perticuler troubles and difficulties which independents have 
under the decree. Thank you. 

ARGUMENT ON BEHAIF OF W. C, ALLRED, ET AL., 
By Mr. Jackson. 

Mr. Jackson: Vay it please the Court, Colonel Barton 
and I represent the Confederacy of Southern Associations, 
whose selected representatives are parties of record to this 
proceeding, end their nenbership consists of about 2,000 
motion picture operetors. 

Judge Arnold has described the procedure in the statutory 
Court end the method by which we have brought the case here 
on eppeal from the order denying our motion to intervene end 
by direct original application to intervene in this Court, 
and I will not burden your Honors with repeating whet he has 


hed to say. 
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has vith regard to the dovelopments which led to the petition 
to intervene made by his clients as woll as our own. 

The 81l-inportant factor in the operations of a moving 
picture theatre is the continuity of supply. There must be 
et least one show a wee or 52 films each year. If there ere 
two shows 8 week -- that is, a change, running three days 
end four days -- thet means that the moving picture theatre 
must buy 104 films each year. If it happens to be what is 
knovn es a double feature house, then they have to buy tvice 
es many films, Inasmuch as these defendants control approxi- 
netely & per cent of all films produced in the United States, 
the exhibitors cannot continue in business unless they obtain 
their films from these particular defendants, 

Under the present trade practices that have been in ef- 
fect for e good many yesrs between the exhibits and the dis- 
tributors and producers in obtaining their pictures, a number 
of factors have been taken into eccount. In the first place, 
the relationship rests on 6 long-time course of business, as 
@ rule, between the tvo parties. 

They take into eccount the necessary variety in the 
program. They take into account the complicated booking 
system. The publicity and advertising is teken cere of. 

Another factor of importance is the locetion end repute- 


r matter which 


oth 
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odjuntmont an hetveen the distributor athe theatre, I will 
0 into that further, 1f I may. 

An indopendont theatre, wo vill say, goos to Fox and 
soys, "I would like to mike on arrangomont with you to supply 
me with films during tho yonr", ond Fox says, "Well, I will 
look into it." 

Fox nonds someone to look ut the thoatre to soe if it 
is proporly oquippod, 1f 1t has the proper facilities and is 
dosigned and located so as to show the Fox pictures to advan- 
toge. Assuming those ‘things ero satisfactory or agreed to 
be made satisfactory, Fox says, "Yeo, I will supply you with 
picturos during the yoar." And then they sit down and agree 
upon @ price, and that price covers all the pictures supplied -- 
good pictures, modium pictures and poor pictures. They average 
up ot the end of the year the good ageinst the bad. 

It moans, of course, that whenever a patron goes to that 
theatre, he knows procisely vwhatthe admission fee will be. 

The admission fve doesn't go up and down with each picture, 
as to whether it is good or bad. 

Then the exhibitor also undertakes, as a part of his 
arrangement with Fox to advertise the merit of the Fox produc- 
tions and to give publicity to the actors and ectresses that 
ere employed by Fox who have particular merit. And so the 


two by a courso of’ dealing along those lines built up what 


y of friendship. 
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They rely on each othor and trust oach other in accounting 
nattors as vell as the continued supply of films. In the 
observance of all these conditions, the satisfactory observance 
of them has led to the operator and the exhibitor being sure 
that they will be able to operate their theatres throughout 

the year. 

This method of doing business has not harmed the exhibitors 
It hss been a satisfactory relationship. 

In the 13 years preceding the trial of this action there 
wes an increuse in the number of theatres of 5,471, and of 
these theatres 4,800 vere owned and operated by independents; 
so the business of showing moving pictures .certainly has not 
suffered by this method of doing business, which has been car- 
ried on up to the present time. Accordingly,these independent 
exhibitors ask why they should substitute for this satisfactory 
and lawful method of doing business an untried experiment, the 
untried experiment of conpstitive bidding. They know it will 
not work, and I won't go into that because I am going to ask 
your Honors! pormission to let Colonel Barton speak of the 
impact of the decree on the business as heretofore carried on. 

They are sure thet they will be hurt. They are satisfied 
vith the business as presently carried on between them by 
direct negotiations, end they accordingly epply to intervene 


to submit their ob 


ons to this decree. I will lesve the 


rest to Colonel Berton. 


ARGUMENT ON BEHALF OF W, C. ALLRED, ET AL. 
By Mr. Barton. 

Mr. Barton: May it please the Court, I only want to 
persuade you to do tvo things on behalf of some 2,000 exhibitors 
vho exhibit motion pictures in theatres through the South, 
through Virginia, south through Texas, and up through Arkansas. 
Those tvo things are: 

One, to toss competitive bidding out of this decree, and 

Two, to permit us to intervene. 

I differ a little bit with my Brother Arnold about inter- 
vention, because ve are very anxious to get in thore and to 
be pitching in the Lover Court all the time. Woe aro not satis- 
fied, may I say, with due regard to the Government, vith quite 
the representation we have recoived from the United States in 
these proceedings. We vant to be there. We certainly don't 
like what the Lover Court did, so ve vould like to be permitted 
to intervene end stay in the picture. If any other exhibitor 
comes elong and seys, "Let us intorvene", the answer will be, 
"Here is the Confederacy of Southern Associations, 8s we call 
ourselves; here is the American Theatre Association; they are 


adequately representing your interests." 
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Nov, what Tem potne to may on the impact of thin 
competitive bidding noheme on the exhibitor munt be nomenat 
in the neture of # rebuttel, a mort of review of what I would 
sey 1f T had an opportunity to rebut certain argumontnm that 
appear in the brtefn, enpeotally in the briefn of Warner 
Krothern and Inew'n, 

Jurtion Prankfurtert May I ank, before you move on to 
that, whether {n cane you had kept aloof from thin whole contro- 
verny between the United Staton and the defendants, vould you 
deem yournelf to have beon forecloned on to any personal damayze 
ond ony treble damsze nuit vhere you had suffered damage from 
unything that von done en a result of the decree that the 
Dintrict Court entered? 

Mr, Barton: Tnet in our position, sir, because as Judge 
Arnold ergaed, you have 4 decreed system of competitive bidding, 
end 1f we were demoged, 1f film pricen went too hirh, if we 
could not get. filme et ell by reeson of it, and ve sued one 
of there major defendants or whoever sold the film, they vould 
sey, "Yen, gentlemen, ve are sorry, but ve are abiding by the 
terme of the decrer." 

Justice Frankfurter: And you would sey, "Well, ve ere 
uvfully corry, but our righte vere not adjudicated.” 

Mr. Berton: ‘Tae lower court very interestingly said, if 


I cen put my hands on tt -- 


se? a7 
; Mr. Bartont Here is whet the lower court said on that 
mubject: 
"While our decision vill not bo res edjudicatn as 

to those parties not parties to the litigation" -- that 

ds your point -- "the parties are necessarily and properly 

bound and indeed the deciston is a judicial precedent 

opainst the othern on the questions of law involved in 

those situations we have referred to where they have un- 

reesonably restrained trade and commerce." 

We take that to mean that we would be bound by it. 

Justice Frankfurter: Does not Judge Hand's statement in 
the first thing you read say the opposite? 

Mr. Barton: (Reading) "... will not be res adjudicate 

f6 to those not parties to the litigation, the partios 

ere necessarily end properly bound.” He says, "necessarily 
eni properly bound." 

Justice Frankfurter: It is a hyorid sort of proceeding. 

ii. Barton: Now, we have had a good deel of difficulty, 
may it pleese the Court, in keeping up with the position of 
various parties. If I hed time, it would be interesting to sec 
the position of counsel at, various times. 

Tne Government's porition in the lower court vas, as Judpe 
Araold has seid, that conpetitive bidding is not e satisfactory 
ansver to divestiture. Some of the major defendants who now 


j vehement in their edvocacy of competitive biddinz were 
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very lukevarm in the lower court. So the score now ntands 
thet the Governnent, Paramount, and the three minor defondants 
sre against competitive bidding. ‘Tney have adopted our ideas, 
our arguments, and may I say I think we put forward the arguments 
thet induced the court -- and, by the vay, it was the court's 
own baby end, naturally, I think naturally they were reluctant 
to disown it after ve presented the reasons why we felt compoti- 
tive bidding vould not work, but we do not feel this Court han 
to fether thet baby, so to speak. 

Now, the Government, Paramount, end the three minor 
de cndents ere enainet it; Warner end Loew's are very strongly 
for competitive bidding, and we anticipated they would be 
because one of our arguments would be that competitive bidding 
is very beneficial to distributors. I will go into that a 
little bit more in detail later on. 

RKO and Twentieth Century-Fox seem to be mildly for 


competitive bidding. 
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Mr. Jackson outlined to you our methods of doing busi- 


nood. Loov's says -- vo sre montioned favorably in Loew's 
prief -- Loov's says that o11 ve vant to do is proserve the 
status quo. I might reply, though, 1t 1s not altogether apt, 
not a full ansvor. I might just say, a5 Hamlet said, "It 
makes us rathor boar thoso 111s we have than fly to others 
vo knov not of." 

Wo know our prosent 111s ond wo know, as I will shov 
you, the {lly that wo will have to bear if this competitive 
bidding decree goes into effect. We have been helped by somo 
trials of this competitive bidding that are set forth in this 
Loow's brief, this attached brief, and I am going to refer 
to those lstor -- the trials that have taken place since the 
judgment of tho Lover Court, 

Justice Prankfurter: Do I understand you to prefer the 
status quo to tho competitive systen? 

Mr. Barton: No, sir. I am coning to that in a minute 
and tell you exactly vhy ve do not prefer the stetus quo to 
competitive bidding. But we think certain remedies that the 
Lower Court applied, certain restraints that the Lower Court 
found necessary to apply to these defendants, which I will 
refer to in a minuto, will adequately solve the situation. 


Justice Frankfurter: Very vell. 


. Barton: Nov, essuming thet we can adequately define 


8 competitive 


fications the 


60 
Lover Court mado in its original opinion -- it applied to 
oll pictures competitive bidding, onl ve pointed out that it 
ves sbsolutely impossiblo, impractical, wo thought the whole 
thing vas {mpractionl; so it confines it now to feature pictures 
in Competitive areas. 

I frankly do not know what a competitive area is under 
the definition of the Lover Court, but assuming ve can figure 
out what s competitive area is, assuming that ve can under- 
stand hov to apply the competitive bidding provisions of tho 
decree, vhich are rathor difficult to understand, to say the 
lesst, assuming we jump over thet hurdle and ectuelly put 
competitive bidding into effect, I want to bring to this 
Court's attention exactly whet effect it will have on the 2,000 
exhibitors wo reprosent, tho number of exhibitors Judge Arnold 
represents, and the number appesring here as friends of the 
Court, who aggregete sone 15 or 16 thousand exhibits who do 
not went compotitive bidding, They think it will ruin then, 
that they will suffer trropereble damage, and the reasons 6re 
these; 

Most of these exhibitors grew up in the communities, they 
started off vith a store, amthey put a motion picture machine 
in it and charged a nickel, and you got six reols for a nickel. 
Then it developed from that into e bigger store, and finally 


inte 6 nice theatre end they becsne substantial citizens of 


A 


oontribuling Lo olvie mattora, outstanding poople, 

Now, they butlt up, with the help of theme fila companion, 
thelr buatnena, They vere old, tLried ond true, customers. 
Thoy ontablioled o reputation with the f1lm companion for 
fotr doaling, Moy didn't haggle ana nquawk on things, They 
paid thotr debts promptly, Thoy advertinod voll. They adver- 
tised cortein stars, and people were accustomed to Jones! 
Thoatros, tho Capitol or btste or vhatovor the nizm, and see 
cortein stars, and poople 11ked thom und know whet they wore 
going to do, Thoy had the roputetion in the community that 
ovorybody olno tins. You go into a store to got a cortoin 
kind of clothing or o certain pair of shoos or 6 certain kind 
of automobllo. They vent to on indepondont theutre looking 
to seo Loov's and Motro-Goldvyn stars, 

Now comes compotitive bidding. You have got to bid because 
tho decreo says in every compotitive area you have got to give 
everybody u chanco to bid. You cannot efford not to bid be- 
cause the other follow my be bidding; and the result is you 
are going to put your bid tn by this involved system. You 
never sre going to knov whether you will get your bid or not. 
You don’t know how mony bids to put in because you don't know 
how many bide are going to bo awarded, you don't know vhether 
you sre going to bo the highest bid or not. 


As @ yonult, you sre never g to know from day to day 


hov rany pictures yatsre gotr 
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features of this business to an orderly arrangomont of pro- 
grams. You havo got to advortiso in advance; you havo got 
to mix thom up. You cannot show all melodramas, you cannot 
show 411 vostorns, a1] musicals, all educational or historic 
things. You havo to mix them up, and you have to have an 
omerly supply. 

When you got to the mrket place -- when this thing first 
started, we called it "Auction selling", and now it has gotten 
dignified and is called "Compotitive bidding" -- when you go 
into tho market place and bid for pictures, you don't know 
what yo. will get. You never know whether you are going to 
have too many or too few or none at all. You never know what 
the other follow is doing, or is going to havo. ‘he result is 
that you cannot orderly arrange your program. 

Now, inevitably, as Judge Arnold says, the result of this 
is that it bonefits the man who sells it. Auction solling 
is designed to get the highest price for the person who has 
got something to sell, not to enable the purchaser to buy at 
the lowest price, The result is inevitable if we believe in 
principles of auction selling, that prices are going up, and 
the man, the exhibitor, that is able to pay the highest price 
is going to get most of the films end the best films, You 
have Grade A films and Grade B films, and he is going to bid 
for the good films and bid plenty and get them. 


house, as we ceil it, 
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runs at the same time maybe a good picture, an A picture; 
the downtown house runs another A picture. Woll, the down- 
town house with bigger sesting capacity and biggor buying 
power, we feel, will got tho bettor pictures, the best grade 
picturos, The result is that the little neighborhood house, 
by bargaining and in the course of dealing with the distributors 
-- 68 we hsve said, you have got to buy your films from these 
distributors because they represent 80 per cent of the produc- 
tion -- the result is that the neighborhocd house 1s going to 
pecome @ second-run house. That is, it will run the films 
efter they have appeared somewhere else, Or it will be @ sub- 
sequont-rua house or maybe it will degenerate into what is 
callod in the trado a slough house, and just takes the "cats 
end dogs" that nobody else will have. 

Now, all that means 1s thet wo have got to take up @ 
lot of time in bidding and we have got to employ more people. 
We Gre going to inovitably bid higher prices, snd woe have got 
to somevhero along the line make the public psy. We cannot 
absorb all of this incrense, an the increased prices will 
be passed along to the public, 

Justice Frankfurter: Does the record show, Mr, Barton, 
the origin of this competitive idea? 

Mr. Barton: Yes, sir, it doos. There are one or tvo 


references to suction selling in the testimony, end in each 


caso the witness whe wes ac} 


seliing said that 


OW 
{t lo tmprmotiond, Would you Tike to hear what Judge Proskauer 
payo? de Addntt ink ao muoh about tb, 

Justioe Prankfurtery Mot ao moh an L vented to hoar 
you on tt, 

My. Darton: You anked mo the question, otr, and 1 wanted 
to montion what Judge Proskauer said, if t can put my hands 
on it, 

Juptioo Frankfurter; Wo will hoar Judgo Proskauor lotor. 

Mr. Barton: ‘fo tho defendants, the vholo thoory, your 
Honor == our difficulty tn that 16 sooms absurd; ho 1o talking 
about auction solling and yot wo havo indications that this 
is 6 Governwont olaim that thoro {ts somothing sinister in tho 
fact that ve do not go around with every picture and say "Who 
will give us tho biggest porcontage on the picture?” Every 
roforence in the testimony was against auction solling. It 
came out as a comploto surprise, I think, 1n tho opinion of 
Juno, 1946, It oume out as a completo surprise, I think, to 
tho defendants, and 1t certainly did to the exhibitors, in such 
opinion. 

Justice Frankfurter; It 1s Judge Hand who got the sug- 
gestion from something in the practice, however limited and 
unsatisfactory, in the industry; is that right? 

Mr. Barton: It nover was practiced in the industry. It 
never was practiced in the industry until Judge Hand conceived 


this idea, end it apy 


nion ofJune, 1946. 
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That is the first time tho oxhibitors ever hoard about it, 


and vo inpediately jumped in and asked thom and got very busy- 
Justice Frankfurtor: Roevolutionarily innovating. 
Mr.Barton: Shocking, sir. 
Justice Frankfurter; I say Judge Hend is not normally 

a revolutionarily innovating Judge. 
Mr. Barton: I am not sufficiently familiar with that. I 


heve @ high opinion of Judge Hand, though. 
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Nov, the result of the ruling ie, may it pleare the 
Court, that the exhibitors are poing to bid against each other 
for the benefit of the producers end that, we say, vill increase 
the prices. 

Nov, the exhibitors, the producers end distributors mist 
heve more money to take care of the additional risk. Before 
they had been selling to people with known credit end known 
dealings. They know hov they will behave, they know whet kind 
of en sdjustment they can make. 

Tow, any old Tom, Dick or Herry nay pet these films. He 
who bids the highest will get them, and people who are crezy 
enouph to bid high enough to get them will get then. They mey 
go broke, they may have them for evhile, but eventually if they 
pid too mich and more then they cen make, they ere going broke. 

The distributor has to have some more to teke care of 
thet risk he doesn't heve to assume now, because he knows over 
a period of years thet he hes been deeling with en old customer, 
end the old customer has some value in our economic set-up, 

You deel with an old customer because you know him end you know 
what kind of treetment he is going to give you. And yet, you 
wipe cut under this decree all thoee established reletionships 
that epply in every other market, the old customer relationship. 
Now, one other thing. Mr. Jackson referred to the post- 


re very, 
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and the ralenman comen down and sayn that at Radio City thin 
ploture did fine. Ho sayn, "You nhould pay a big, price for tt, 
the top percentage of 50 percent.” Then we show 1t and people 
don't like 1t, 1% does not po, or maybo there in an epidemic 
of polio at the time and they clone the theater, or maybe the 
pover given out or the circus comes to town -- and they do come 
to tovn too often -- and the result is that we do not make the 
money we expected to make, and the producer comes slong and 
seys, "We will make an adjustment with you", and thousands and 
thousends of dollars aro adjusted that way, and it 1o one of 
the important trade practices. 

Now, 1f you bid a fixed figure for a film, there is no 
chance for a trade practice adjustment, post-exhibition adjust- 
ment. You vould violate the provisions of the decree. You do 
not pet eny of the benefit of the publicity or anything else. 

There is another thing. Under this bidding scheme you 
heve to show the picture on the day end date on which you agree 
to show it when you bid for it. Now, there may be some reason 
you are not able to show it on thet date. I mentioned an 
epidemic or @ power failure. You have lost that picture. You 
cannot show {t enother dey because you would be violeting the 
provisions of the decree. 

Under the present bargaining system you will say to the 
distributor, "We hsve hed hard luck; polio broke out, the 


current went off. We vant to delay showing this 
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vent to deley rhowtng thie picture for another time." He 
will say, "All right, do tt.” 

We just cannot get along under the provisions of the 
decree. 

Justice Black: Suppose you tell us whet support is given 
to the competitive bidding phase of the decree. 

Mr. Berton: The four major distributors -- Loew's and 
Werners in their briefs are very vehemently in fevor of it. 
They vere rether lukevarm. I thought, in the hearing of the 
lower court, end RKO and Fox mention it, end they say they 
will ebide by it; while Paramount and the Government is opposed 
to it. 

Now, we feel thet all of this will result in the bigger 
theatere getting the pictures, the best features. and the 
smell theeters derenerating. You have got slough houses. 

There mey be three theaters in the town, one sey of 1200 
cepacity, end the other two of 600 each. The two are owned by 
one exhibitor and the big one by another. Under this provision 
you heve to sell pictures feature by feature and theater by 
theater. That means the man who owns the two smeller theaters 
cannot possibly buy the feature for exhibition in the two 
theaters because he cennot get as much ver theater es the man 
with the big theeter of 1200 sests. 


So, inevite 
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exhiditor. 

Nov, ve are propered -- and thin is my preview of rebuttal ~ 
loev'r stater thet {t has tried out competitive bidding in 
verious places but doean't say quite what the result is. It 
seys so many independents got it, so meny chains got them, and 
so meny this and thet got then. They may have been petting then 
pefore. 

Then they filed this schedule showing just where it hes 
been shown. I think it is only proper for us to sey, since 
they heve injected this material since the triel into the 
cese, thet ve are prepared to show the results in many of these 
ceses thet the exhibitors lost money, and the only person it 
benefited, as we anticipated he would de benefited -- we said: 
he would be benefited in the lower court, and I sey it here -- 
is the distributor. 

The millennium hés come when the distributor is coming here 
end urging you to put in competitive bidding for the benefit 
of the exhibitor. Hither he is urging that because he fears 
a worse remedy or because it benefits him, es we believe it 
does, end cen in the proper court show it does, or in this 
Court. for both reasons. 

Now, may it please the Court, I am not going into the 
quection of cur remedies being taken away by this competitive 
system, this competitive bidding system, in the event of filn 


prices roing too hich o . the event ve eennet ms et all. 
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We are asking to be heard, we are nnking to be admitted 
to there proceedings on intorveners, or if the decree in sont 
pack to the lover court, wo went to be in there pitching fron 
now on. I diffor from my brother Arnold in that renpect beceuse 
ve heve not got @ great deal of confidence in what has happened 
pefore. end we went to stick up for ourselves. We know what 
hes heppened, end ve know what 1s good for us. We 16,000 
exhibitors heve to live end meke our money end have made our 
money in this motion picture business, and I do not believe 
thet there is enybody else in the world vho kmows es mich about 
it es we do. If there is. they hed better get into the motion 
picture business. 

I heve not time to go into the law, and you esked me, 
may it pleese the Court, whet solution we have, whether we 
vere satisfied with the status quo: and my reply ves this: 
thet the other correctives epplied by the lower court were, in 
our opinion, edequete to terminate restraint of commerce, make 
it effective without competitive bidding. 

Now, what were the other remedies epplied by the lower 
court? First, 1t put an end to ell effilietes. Second, it 
directed that there should be no further expansion without 
further proof. Third, it put an end to pooling errangement 
agreenents. It put an end to joint operetion of booking and 


fils 


ying through an egent 


r exhibitor. 
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thero should be no more concerted action ans to clearance, 
concerted action, It found that reanonnble clearance van noc- 
essary, dut {t said any concerted action -- it prohibited any 
further concerted action. It prohibited unreasonable cloarances- 
It prohibited forma deals and directed that they be broken 
up, forma deals, franchise agreements, master agreements, 
ellocation of film rontals, move-overs, overage and underage 
provisions. 

It also prohibited block booking. We think block booking 
4s not so bed. Wo think it in pretty good, that you can sell 
8 block of pictures, a certain number, 13 or 15, with certain 
cancellation provisions. It is an efficient way and an effective 
vay of selling pictures {f you have got adequate cancellation 
provisions. 

Justice Frankfurter: Is there no mechanism provided in 
order to ascertain whether there is a breach of any of the 
provisions you have just emimereted? 

Mr. Barton: Yes, sir, there is the supervisory power of 
the Attorney General. They are lergely matters of contract. 

Justice Frankfurter: Yes, by the regular judicial machinery 
and the right of the Government to say that the decree is not 
being obeyed. But erbitration, the scheme of internal over- 
sight, is out. 


Kr. Bertons 


one minute to 
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state why there vas thie hostile attitude tovard some internal 
orbitretion scheme to decide whether cloarances are reasonable, 
et cetera? 

Mr. Barton: I understood, sir, the opposition came from 
the distributors end not from the exhibitors. 

(A chorus of noes.) 

Er. Barton: I seem to be wrong. 

Justice Frenkfurter: Perheps there will be a time when 
somebody will tell me. I em curious to kmow what the experience 
ef the three years of the internal industrial scheme of govern- 
ment shows. I hope somebody, whoever it may be, will take the 
time to tell me what that experience shows, if anything. 

Mr. Berton: JI should prefer, sir, 1fI may -- some of 
these distributor counsel are more versed in it than I an 
because I em only here to oppose competitive bidding and nothing 
else. 

We say thet -- you asked me about these various strictures -- 
we feel in doing 611 those things the court assumed a legislative 
function for this reason: In deéling with the several trade 
practices found to be illegal, and which the court seeks to 
correct not only by injunction, but by the application of the 
competitive bidding plan -- I am reeding from our brief -- 
the test of legality has been comnetibility with this plan, 
rather than the terms of the Sherman Act. 


ew. we olte nd * Tsvs, tn derline 
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vith manter ogreementn contotning soparate proviniona for 
licenring ptetures for each particular theater, the court finds 
no {illegality "{f thero tn an opportunity for oxhibttorn to 
bid for the some runs ot tho offered price." Ao to franchises, 
a reason given for illegality 1s that they "necessarily contra- 
vene the plan of licensing each picture theater by theater to 
the highest bidder." As to "move-overs", the court finds them 
{llegal because they aro “incompatible vith the system we have 
prescribed of bidding for pictures and runs theater by theater." 
As to “overage-and-underage" provisions. they are forbidden 
peceuse it vould not be possible to "practically apply the 
bidding system we are establishing." They set up competitive 
bidding as the criterion rather than the Sherman Act. 

Finally, the Attorney General hes visitorial powers to 
inspect the records and to see whether or not the defendants 
are complying with these various things. 

Justice Frankfurter; If he is satisfied that they are not, 
411 he can do is go to court end complain about it; is thet 
right? 

Mr. Barton: He cen go to court, yes, sir. 

Justice Frankfurter; That is what I said. 

Mr. Barton: Now. we feel, in conclusion that, first, 


we have the right to intervene; second, that no one except 


Certeinly 
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vant competitive bidding. There {n no evidence bofore tho 
court, {n our opinion, that competitive bidding will curo tho 
{lls of tho bustness. We do not think it Ln noeded, an I havo 
said, to accomplish the dentred ronults. 

There ts no evidence that the public will be benefited. 
It in impractical, and I think the lower court tacitly admitted 
that when in the memorandum opinion it said that thio change 
vo have made cures somo of the difficultios that you have 
suffered. The reserve powers of the Attorney General protect 
the agprieved exhibitor and the public. 

Then there is paragraph 9 here that was added and appears 
in the opinion, in the decroe, and ve haven't appealed from 
that -- from arbitrarily refusing the demand of an exhibitor, 
who operates a theater in competition with another theater not 
owned or operated by a defendant distributor. or its affiliate 
or subsidiary, made by registered mail, addressed to the home 
office of the distributor, to license a feature to him for 
exhibition on a run selected by the exhibitor, instead of 
licensing 1t to another exhibitor for exhibition in his 
compoting theater on such run. 

We don't like that, but we feel it is preferable to 
competitive bidding. 

Justice Black: Do you teke the position that competitive 


bidding is ell thst should be re 


that you oppose the 
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Mr. Barton: We tnke no ponition on divorcoment nt all. 

Juntico Black: You take no ponition? 

Mr. Barton: No ponition on divorcement. 

Now, in conclusion, some oight yearn ago we appeared beforo 
the court when the consent decree wan entered. I had a very 
elaborate brief, and so did a greet many other representatives 
of the exhibitors. We made all our arguments and were listened 
to very politely and cordially, and I think our briefs went 
in the wastepaper basket, and the decree egreed upon by the 
distributors ‘and the Government was duly entered. 

We seid that the decree was harmful and pointed out the 
various provisions that vould be harmful to the distributors. 
we spelled it out chapter and verse. and in three years our 
prophecies came true and the Government proceeded with this 
cane. 

We now say to the Court if we were right in that situation, 
4f£ 16,000 exhibitors knew what they were talking about and were 
rignt elght years ago, 1f events proved them correct, then 
please consider that 16,000 exhiditors know thet competitive 
bidding 1s not the solution of the problems of the industry and 


they request that it be omitted from the decree. 
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ARGUMENT ON BEYALF OF LOWS, INC. 
By Mr. Davis 

Mr. Davis: May it plonso tho Court, I sponk for the 

rospondent appollants, Loew's, Inc. 

t is a great temptation in any argument to tack on to 
she last speaker, whomever he may be- JI would be more impressed 
by the criticism that my friend, Colonol Barton, makes of our 
oxhibit if the criticism that we vent outside of tho record 
same from somebody who was already inside tho case. 

It soens a little bit incongruous that the person who is 
struggling on tho threshold of the Court with a prayer for 
intervention should undertake to regulate the contents of 
the record in which he is seeking to interpose. 

But when I heard my friend's -- Colonel Barton -- eloquent 
aulogy of the small town theater operator and the struggle of 
uls life, I thought probably the application to intervene was 
justified. 

ow, any case, whatever it may be, can bo made to appear 
complicated by the multiplication of statistics, and in this 
gase we have plenty of them. Nevertheless, I maintain that 
the outlines of this case are really simple, that the questions 
your Honors are going to be called upon to decide are easily 


no difficulty in at least 


he con 
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Another thing I vould like to say about this case bofore 
I begin dotailed discussion of it, it is not only usual, it 1s 
almost custosary that in theso anti-trust casos there is a dual 
saarge of monopoly and of rostraint of trado. They aro blood 
brothers in these cases, and they raroly procoed alone. But I 
have some doubt in the light of my own reading and exporience 
whother there is any case in which the two angles of monopoly 
gnd the angles of restraint of trade ere so clearly and 
distinctly separable as they are in the case at bar. 

I shall, therefore, undertake to discuss, first, the 
charges of monopoly, and then I will devote such of my allotted 
time &s may remain to discussion of tho restraints of trade, 
end in thet connection I shall enter upon this question of 


collective bargaining and state at the appropriate place in 


ny argument exactly wnat the position of my client is in reference 


to it. 

Now, this case began with the conpleint which thundered 
wigorously in the index with a charge of collective monopoly 
emong these defendants in the production, the distribution, 
and the combination of motion picture theaters. 

It was charged es to production that this ves a collective 


monopoly which had gathered to itself all the actor talent, 


ary telent, all the facilities for the production 


a entering into 
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tho bill of complaint with somo detail. But whon wo camo 

so the discussion of tho mattor, tho Government entiroly 
withdrew that charge and tho court below dismissed any charge 
on that ground. 

I find thst I have overrun myself a little. As to this 
question of monopoly, the court below found no monopoly and 
refused dissolution which the Government had prayed. 

The Government appealed. The court below found restraint 
af trade end applied to then injunctive relief, injunctive 
relief of which the defendants severally complained, some on 
this ground, some on that; but all feeling that a heavy burden 
had been leid upon them, and the Government there goes with us 
part wey, but says that the remedies applied wore s0 inadequate, 
so ineffective, so unvorkable, as to amount to an abuse of dis- 
cretion. 

Let me get back to my analysis of the alleged monopoly. 

It 14s charged in the bill of complaint thet there is a monopoly 
of distribution. I em not sure what the attitude of the Govern- 
mont is on that subject at the moment, for I read on page 90 

of their brief these words, "It 1s not our contention that each 
major defendant has e national monopoly of distribution." 

Now, is is in that field of distribution where the keenest 


and 1t is in evidence thet nobody, either 


eomneti tion 
comupsts tion 
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Distribution fo accomplinhed tn tho eano of my olfent, and tho 
dane thing applt{on to tho other dintributora, by a system of 
uxchanges throughout tho country by oxohange districts to which 
sho films are sont and from vhich tho filmn aro dintributed to 
the oxhibiting thoators, to bo recolloctod, reprocessed, and, 
vhon f{nally no longor useful, dostroyod. 

We havo 3? such oxchangos. Wo distribute our own {lms 
through those oxchanges. Thoro has novor beon any complaint 
that {fan outside producor wishod to contract for distribution 
ho would be reduced, and there 1s no showing in the record that 
sny would-bo producor of film has evor boon hampered in any way 
an his distribution. But it is in this aroa that the court 
bolow found the rostreint that it undertook to remedy. 

I heard the learned Attorney General say that there vore 
zoven such offensos. My count is not so generous. I count nino. 
These are in sequenco, admissicn price fixing by concert of 
action; non-competitive granting of runs and clearances; grant- 
ing of unressonable clearances; formula deals; master agreoments; 
franchises; block booking; pooling agroomonts, and cortain discrimi: 
matory contracts, among licensces, between the defendants and the 
¢ndependents. To all of those the court addressed remedial 
ection. I will, as time permits, discuss some of those questions. 


In the third field of oxhibftion, the Government started 


vely 
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han been satd in tho othor argumonts in thin caso, repeated in 
tho brief and hinted at by tho lournod Attorney Gonoral, that 
the defendants ovnod 3,137 thoators, and among tho bost theaters 
tn the country, out of 19,076, that thoy are tho largost and 
Se best and get tho first run. 

Now, the vico in that statement is that tho dofendants 
ewned then. Nothing could be further from the truth. Those 
defendants aro as independent corporately and contractually as 
eny group of operators of any industry could possibly be. There 
are no common directors; there are no common officers; there are 
no cozmon stockholders. It is true that the stock of all of 
them is listed on the public exchanges, and, therefore, it is 
{mpossible to say how many shares may be hold by a person who 
owns shares in cach. But so far as the witnesses and tho 
officers and directors of the company know, there are not 
only not common officers or directors but no common stockholders 
and certainly no conmon stockholdings sufficiently large to 
ve perceptible as an excess of conduct between then. 

They are as entirely autonomous as any group of people 
angeged in eny industry in these United States. And to say 
that thoy own 3,137 theaters all is simply a perversion of 
fact because of the concealed implication that it contains. 


Let me psuse for just a moment and describe my own client. 


n the United Gtates. 


21 


or vore at the tine of the trial. So that Loov's oyerates 
“/i,000tha of all tho theatorn in the United States. 

Justice Prankfurtor: I understand that there is no 
comon interost of owmerchip vhatever the fraction ay be in 
any of those theaters? 

Mr. Davis: None vhetever. 

Justice Black: What is the basis of the statexent, then? 

Mr. Davis: Well, your Honor, I do not lize to -- J must 
yo diplomatic about thet. I think the basis 1s to be found 
in the robust character cf human inegination. I ¢o not mov 
where else. 

Loew's hes these theators az lineal descendants. Most of 
thea are the nickelodeons that Marcus Loew built up in New York 
vhen he quit the fur trade and vent into the amusement business, 
end in 1920, fearing thet ne might fell short of the supply 
of film because of then condition of affairs, he acquired 
Metro Pictures end becene Metro-Goldwyn-Mayer end is the 
producing end of the business. 

In 1932 Loew's, Incorporated had 122 theaters. In ig32, 


country-vide, there vere 12,605 theaters, all told. In the inter- 
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with its weight upon the induntry. Loew's has no closed towns: 
more is not a town in which Leows has a theater in which it 13 
aot meeting activo daily, constant vigorous compotition. The 
Governnont olectod to present 92 cities in the United Statos 

of more than 100,000 inhabitants as its test. Of this collec- 
tive monopoly, and addressing itself in those cities to the 
first-run theatros vhore by common consent or by common accoptcnc: 
acquiescence, the highest prices are charged and the greatest 
pox office value of the picture rests, and it is out of that 
initial exhibition that thebreducor hopes to win back his cost 
of production end his ultimate margin of profit he gets out 
of the later returns. 

In those 36 cities, vhere Lecw's has first-run theatres, 
it meets competition in evory one of them. In 21 of those 
theatres its competitors ere vholly independent-owned theatres 
affiliated with none of these defendants. 

In other theatres, in other cities, it meets these de- 
fendante as first-run competitors. It has 69 theatres in New 
York, and es I say, most of those are the lineal descendants 
of Marcus Losv's nickelodeons. 

Of those 69, two are first-run theatres, the Capitol and 
the Criterion. They confront nine independent first-run 


theatres, five first-run theatres of the co-defendants here, 
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Ronors will find it nocossary, but you may find it interesting, 
to look at exhibit of tho City of Now York, maps of tho City 
of New York, that woro in ovidonce, in which a1] tho thoatros 
voro dotted down, I think tho total number is 658 or such 
figure -- 1200, but those maps will convince you that whatever 
else the denizens of that Groat city suffor from, a doarth 

of moving pictures is not their greatest lack, nor when you 
look at these Loow's Thoatres, these 67 subsequent runs, 
gotting off Broadvay, you will find all of them circled about 
py throe, four, or five neighborhood theatres, a11 struggling 
for the same consumer's 50 cents. 

Now, if thero was a collective conspiracy among these 
defendants, if they had pooled their fortunes with one another, 
it would seem to be inevitable that out of that there should 
grow some pattern of conduct, some interchange of favoritism, 
some mutuality of revenue end return; and yet when we look 
et the figures here, and I shell not spend too much time on 
the figures, I know how difficuit they are when orally pre- 
sented, ve find that over the ten years from 1935 to 1945, 
the total number of features licensed by the other four 
theatre-ovning distributors to Loew's first-run houses de- 
creased from 1382 to 998, end the features of the non-theatre- 
ovning distributor, who were not supposed to heave had this 


common end collective motive, 
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revenue earnod by othor producors in liconsing to Loov's 

avay from tho so-called majora and toward the so-called minors. 
How could tho Court havo found otherwiso on this record? "And 
that the prosont thoatro holdingo" -- I am reading now Finding 
119 -- ",..the presont theatre holdings of the five defendant 
exhibitors, Paramount, Loow's, Fox, RKO and Warners aggregate 
1ittle more than one-sixth of all the theatres in the United 
states, and by such theatre holding alone, the defendants do 
not and cennot collectively or individually have a monopoly 

of exhibition." 

By what right does the Government assume that because 
ve own 7/1000ths -~ just think of that figure, 7/1000ths, 
7/10ths of 1 per cent, of the theatres in the United States, 
we are a part of a collective monopoly of exhibitions? 

Justice Black: Mr. Davis, is there any modification since 
that time alone, is there any other finding that expands on 
that? 

Mr. Davis; I do not think so. The Court does find that 
there is no warrant for collectivizing these defendants. 

Justice Black: The Court said such holding alone did 
not constitute a monopoly. Thst seems to be the Court's feel- 
ing. 

Mr. Davis: That is because the Court was discussing hold- 
ings. It is in the opinion, if your Honor will permit, I will 


not teke time to hunt it up beceuse time is rether precious 
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on this argument. 

It 19 onough to say that tho Court uttorly rejected the 
Governzont's doctrino of collectivo monopoly. 

Justice Black: Vory voll. 

Mr. Davis: Now, collective action -- I will come to that 
vhen ve come to restraint -- collective monopoly, no. The 
Court says in its opinion, "The five major defendants cannot 
be treated collectivoly so as to establish claims on general 
ronopolization in exhibition” That is at page 3553 of the 
record, end the Court goes on to say "Outside the limits of 
the trade practices and the agreements that we have found to 
yiolete the Anti-Trust Law and which will under the final de- 
cree be abolished, there is general competition among all the 
defendants es woll as between them and independent distributors 
for the oxhibition of their various pictures,” 

Now, the Government feeling, I think, the weight of the 
Court’s conclusion, realizing that this thoory of a collective 
monopoly of 3,000 theatres owned by the defendants in the 
phrase which the Government is fond of repeating, struck out 
on & nev line of individual monopoly through so-called vertical 
combination, 

They say that loex's, Incorporated take it as the com- 
peny at bar end what I say about it mutatis mutendis I 


will say ebout their client, they say 


, it manu- 
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factures then. It distributes ploturos, that in, it offers 
its pictures upon tho market, and liconsod somo of thom to 
strangors,othors it choosos to oxhibit itsolf, and it oxhibits 
pictures in its ovn theatres bought ond maintainod for that 
purpose. 

Theat they say 1s a vertical combination, illegal per se, 
end that tho lew forbids any such integrated enterprise. That 
is e doctrine which Tb heve no hesitation in discussing as one 
of entirely nev invention. I do not know that it has ever 
been asserted before that e manufacturer may manufacture, he 
mey vholesale, and he may also set up his own outlet for in- 
mediate retail sale to the public but if he takes that last 
step he becomes a virtuel combination offensive to the Sherman 
Act. That is not only rostraint of trade, but he has created 
a monopoly, &@ monopoly, if you please, in his own product, by 
selling it through his own outlets. 

Nov, what is wrong with that? What is there to support 
the theory that that is a monopoly, and this I find not 
only hed the entertainment of novelty, but no little invention 
about it. That, says the Government in its brief, 1s a con- 
tinuing restraint end monopolization with respect to that 
importent segment of trade represented by the pictures it 


distributes to its own theatres, end thst is ea monopolization, 


pecause if it did not distribute those pictures to its ovn 
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porson to vhom it could distribute thom olsovhoro is dobarrod 
from that sogront bocause they havo not distributed it, and 
it 1 with tho oxhibitor, If it did not exhibit those pictures 
in its ovn theatro, somebody olse could oxhibit thom in his 
theatre, and to the extent of the time vhich ita absorbed by 
its own exhibition, it has excluded that bystander from exhibit- 
ing them et the same place and time. 

One who doos business with the picture boing public, ac- 
cording to this theory, necosSarily monopolizes the business 
vhich he does, vhich strikes me es much of a legal paradox 
48 could possibly be framed, and there is no charge here in 
this record et any point of any’ cornering of supply in this 
merket. There is no charge of any engrossment of outlets, It 
is not like the old Hervester case, where one of the charges 
vas that they hud ongrossed all the retail dealers, so that 
the outlets were no longer open for their competitors. There 
is no outlet here, and there is no showing in this record that 
any of the 18,076 theatres in the United Stetes were ever com- 
pelled to darken their doors for want of films. 

Now, that is a monopoly asserted; it is the monopoly 
which the Court declined to recognize as such, and ageinst 
which it refused to apply the remedy of dismemberment or dis- 
solution. 


The Government had 


iy 


on tho vortical combination, on tho claim for a divorcomont 

of thoatros, tho Govornmont had a flank attack to suggost, 

and that vas that no ono of thono major thoatro-ovning defmdan® 
should bo permittod to licenso any of its films in tho theatre 
of any other, 

Tho testimony is that that licensing was a porfoctly normal 
process. Thore was affirmative testimony that it was conducted 
vithout favoritism. The sales agency companies declared that 
they made the licensing of their films only with a single eyo 
to the profit to be earned, and that where there were two 
competing theatres they did not consciously favor the other 
theatre ownder dofendants. 

Now, believe it or not, I think it is true, and I think 
there is not anything in the record to controvert it, but be- 
lieve it or not, what was the Government idea in this cross- 
license? Wero they trying to provide that to save these 
gentlemen from tomptation? Was it in response to the prayer, 
"Lead us not into evil" that they wanted this, so that they 
vould not be tempted to favor each other in any way? Not 
at all. The purposs was much deoper than that and more sub- 
tle than that, and openly confessed now in their brief. That 
is a doliberate purpose to starve them out. If you cannot cut 
their necks off, says the Government, starve thom out, because 
the Government says in its brief, and ali the witnesses say it, 


and it is roitersted ovor end over agsin, that of these 18,076 
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thostres, not a ono can operate successfully during a season 
on films produced by a single producor. 

loov's, for instance, produces 33 featuro films a season, 
or did in the soason that just ended. It could not possibly 
keep the doors of its theatres open for the whole 12 months 
with thet allotment. Indeed, outside in the country where 
the runs are shorter, they would need between 200 and 250 films 
@ year, @S my Brother Jackson seid, 

Now, of course, if you can prevent them from getting any 
films made by those major producers, you relegate them entirely 
to the films that are producsd by the non-theatre-owning de- 
fondents, Columbie, Universal, United Artists, and the others, 
and with their own films and with those other producers‘ films 
they ought to be able to get along. 

Well, the Government forgets that they are proposing to 
take 3,237 theatres entirely out of the competitive market 
so far as their producer-distributor films are concerned, and 
cast all these theatres in pursuit of tl surplus films that 
are produced by the so-called minors and the independent pro- 
ducers, whero there is a volume that, of course, could not 
supply the needs of these major theatres who were so suddenly 


cut off from the major source of supply. That is a starvation 


diet; it is deliberately intended as a starvation diet, and 
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for divestituro, 

Wo cannot out off those theatros, vo cannot tear thom 
down, but by this so-onlled dovioo of forbidding cross-1icenses 
thoy will rondor thom so unprofitable that tho ovnors will bo 
§lad to got rid of thom to ol1 angoundry. 

Of courso, tho torm "cross-liconsing" itself 15 a misnomor- 
Cross-liconsing is a term in which we aro familiar in patent 
cases whore tho owner of ono patent licenses to his competitor, 
and the competitor licensos his patent in return. Thora is 
a gonuine cross-licensing of patents, the licensing of one 
peing the consideration for the other. 

There is no such cross-liconsing here, ‘There is inter- 
company liconsing, if yaploase, and that licensing, under the 
terms of this decree, must be conducted between them on exactly 
tho samo basis as the licensing to any other person whatsoever. 
Whatever this decree does in controlling the manner in which 
film shall be licensed bears as much on a contract betwoen 
Loew's and Warner as it does between Loew’s and the exhibitor 
out in Podunk. 

Now, I come to the decree, It is in the sacred name of 
competition that the Government puts forth its claims here. 

It wants to send 3137 theatres at one time winging down the 
grooves of change. They cannot sell, and they close then. If 
they can sell, end the purchaser cannot operete, so much the 


do ig to flood the 
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narket with 3137 theatres in the sacrod namo of competition, 
nnd to open up this industry to gonoral action. 
I now come to the remedies in further restraint. Com- 
[oebtelte bidding is the first topic I want to discuss, The 
| imost sensitive point in this industry is the allotment of 
; runs end clearances. It brings about by far the greater part 
| of all the controversies vith vhich this industry is harassed. 
It shot, as I have said, an industry in which there is diffi- : 
i culty in getting any films et s11. It 1s not an industry vhich, 
yith some very few exceptions and they may be due to other 
causes, any theatre once built has had to close its doors 
because it had nothing with which to fill its screen, but there 
has been controversy, there is controversy, and I fancy there 
will long continue in spite of all that the Court can do, con- 
troversy over the question of runs and clearances, 
It is admitted that the system by vhich a new picture 
shall be exhibited first-run in a large theatre is indispensible 
to the industry. It is a physical and financial impossibility 
for the industry to give enough to produce -- to produce enough 
film so as to have its pictures all shown at the same time in 
all theatres. I think the largest number of films, if I remembe: 
the record, that was ever put out for any picture at one timo 
was "Gone With the Wind" where they printed 500, and they 


cost from $700 to $900 apiece 1n Technicolor, and from $150 
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Now, 1¢ 19 a finano{a. {mponsibility that any producor, 


no matter hov succonsfully thoy are oporating, should put out 
onough film to furnish the 18,076 theatres or any considerablo 
portion all at ono timo, So, they must contract that the 
¢41m shall be shown first~run in this placo or that and the 
othor, or 80 many theatros as may be selected for that purpose, 
and vhon they say to Theatre Owner A "You shall have the 

first oxhibition on this picture,” naturally the time when 

it is most valuable, that is human nature, certainly as far 
pack a8 St. Paul's Speech on the Areopagus, men have been 
searching to hear some nev thing and a nev dress will sell 

for more than the same dress when it is a little out ‘of fashion. 
First runs are not announced as first runs; an existence and 
utility in the industry must confessed, but Theatre D com- 
pleins that he should have gotten the first run instead of 
gheatre A. 80, with clearances, it was admitted in the consent 
decree and solemmly announced that clearance reasonable in 

time end in area is indispensible to the marketing of moving 
pictures, that because the first Theatre A vants to be sure 
that he will have a reasonable gap between his exhibition and 
that of the man who takes it following him, Otherwise, his 
follower will begin to advertise at the same time and would 
endeavor to draw avay the patronage which the first-run theatre 


hopsd to get by reason of its newness, The Government's position 


on thet was a little an 


al, end I sey it had 
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consented to that declaration in tho consont decroo. At 
ono moment at tho trial I thought the learned counsol for 
the Governzent was going to take tho position that clearance 
vas invélid per so, amd later, I think he rotroated to tho 
position thet {t was only invalid when unreasonable in area 
and time, and es the Court pointed out, Judge Hand pointed 
out in his opinion, it is a restraint of trade imposed by 
the distributor or the seller upon itself, but a restraint 
of trade of exactly the same quality as the old common lay 
restraint of the vendor who covenants for e specified period 
and erea that he will not compete with his vondee, and that 
agein rests on the principle recognized in every jurisprudence 
so far es I know that there is something distinctly dishonest 
in selling e men something in one hand and going out and de- 
priving him of it on the other, 

What the Court found -- I see signs of movement on the 
Bench, and I want to see if these two clocks are synchronized -- 
this is what the Court found. 

The Chief Justice: That movement on the Bench could 
pe pleasing. 

we. Devis; Or very disappointing to me, sir. What 
the Court found vas wrong with runs end clearances ves not 


their existence, but the fact thet they had the tendency and 


s common psttern, that it was e common prac- 


comzon practice 
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led to common results, with the ultimate offect that tho 
thoatre onco ostablishod os a first-run house vould bo rogardod 
not alone by one distributor but by all of them as enjoying 
s first-run status, and that a thoatro which had once boon 
granted a certain clearance of one week or ten days, whatever, 
over other theatres, would be granted the same clearance by 
all the distributors who licensed it, and there was no showing 
that there vas a Comion agreement among the distributors to 
grent uniform clearance, or a non-agreement among the distribut- 
ors to establish that first-run status, but the impact of a 
common conduct in that regard wes such that the Court from 
that inferred the imminence of a conspiracy. 

It wes asserted for the defendants that for clearance, 
if Theatre A vas given 13 weeks of clearance by Distributor B, 
he wes going to demand the same thing from Distributor C, and 
he would notbyy his films unless he could get the same clear- 
ance as hed already been given 3, so the net effect of this 
common practice in the eyes of the Court below was to free 
a fixed pattern of runs and clearances which by its very 
fiction imported collectiva action, and with collective 
action, conspiracy. 

The Court searches around for remedies forthat. They 
yvanted to use a phrase in one of your Honor's recent decisions, 


it wanted to pry open that system tc competition. It wanted 


he did not get the 
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first run o fair chanco to claim it am against his competitor; 
he wanted to givo tho man who objected some clearance -- hia 
compotitor was boing granted too much cloaranco and opportunity 
to contost it for that cloarunce on his bohalf, an opportunity 
vhich, by tho way, was afforded undor tho conyont docreo 
vhich was not a fallure, a9 your Honors havo boon told here 
at bar, but the arbitration clause of it, one of the most 
ponoficial actions, effective and operative romedies, this 
industry has ever known. So, far from arbitration being a 
more figmont of judicie) imagination, there wore during tho 
poriod of its existence in three yoars, some 400-odd cases 
prought not only before the Arbitration Board but before the 
Board of Appeals, 

(Thereupon, at 4:30 o'clock p. m. an 

adjournment was taken in the ‘argument until 12 o'clock 


noon, Tuesday, February 10, 1948.) 
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PRESENT: 

The Chief Justice, Honorable Fred M. Vinson, and 
Associate Justicos Black, Rood, Frankfurter, Douglas, 
Murphy, Rutledge, and Burton. 

APPEARANCES: 


(The saze as horetofore noted.) 
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In 
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TH 


nas 

The Chief Justice: Cases Ko. 79 to 8&6, inclusive; United 
states of America vs. Paramount Picturos; Loow's, Inc. va. 
united States of Amorica; Paramount Pictures vs. United States 
of America; Columbia Pictures Corporation vs. United States of 
america; United Artists Corporation vs. United States of America; 
universal Picturos Company vs. United States of Amorica; American 
qheatres Association vs. United States of America; W. C. Allred 
ys. United States of America. 

The Clerk; Counsel are present. 

ARGUMENT ON BEHALF LOEW'S, INC. (RESUMED) 

By Mr. Davis. 

Mr. Davis: If the Court please, I had reached the point 
in my ergunent yesterday when I was about to say what I have to 
sey on the subject of competitive bidding. I called attention 
to the fect that the Court below found no objection to the prac- 
tice of runs and clearances whon properly applied, but it did 
find objectionable a system of runs and clearances which became 
more or less frozen and static in character, and in which all 
the distributors adopted similar runs and similar clearances 
for individual theatres. 

That the Court undertook to break up. It undertook to 
pry open, ss the phrase is, so much of the competitive area; 


2 of the decree it made four 


and in 
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Tho first required that a liconso must bo offered to an 
exibitor on sone run to be solected by him and upon uniform 
terms, 50 thatno oxhibitor could bo doniod any run whatovor. 

It required that onch liconso should bo granted on tho morits 
yithout discrimination in favor of affiliates, old customors or 
othors. 

It roquired that all liconsos should be grantod thoatro by 
theatre and picture by picturo, 

Finally, that in a competitive area thero should be com- 
potitive bidding if any exhibitor so desired. 

Nov, it is quite true that neither the Government nor the 
defendants, when tho question of the form of the decree was 
under discussion in this case invoked that particuler romedy. 

I would not deprivo the Lover Court of any credit for invention 
or originality to which it is entitled, but it 1s perfectly 
clear in this record who it was that sowed the soed that finally 
prought to fruition in the minds of the Court this particular 
remedy. 

I turn to Volume 8 of the printed record, page 3172, where 
the Court in Section 113 of its decree says -- I em reading from 
the amended and supplemental compleint. This is the Government's 
complaint. In Section 133 of the compleint the Government says: 


"he incorporation of the foregoing provisions with 


on prices in annual 


ntemsty ten 
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the playing position and operating policies of particular 
theatres from year to your." 
And then skipping to the point I wish to mako, I road; 
"Sven vhere thore are tvo or ore theatres ina posi- 
tion to compete for tho privilege of oxhibiting tho same 
festures upon the seme runs, negotiations are seldom con- 
Gucted simtlteneousiy with the competing exhibitors for the 
licenses of pictures on such run. The distributor ordinarily 
negotiates the rentel terzs to be paid without any competi- 
tive bidding, and only if sn agreement is not reached vith 
the exhibitor vith whom the negotiations for a certain run 
are sterted ere negotiaticns undertakon with a competing 
exhibitor for that run." 


And then on page 3177 of the Volume 8 of the record and of 


the exended end supplenentsl complaint in paragraph 122 the 


Governzent says this; 


"By establishing the runs end protections with respect 
to all the theatres in the circuit these franchises deny 
to other theatres during their term the opportunity to bid 
for or to license the runs of pictures covered by such a 
franchise in competition with the circuit theatres.” 


I think thet that, having come to the Court's attention, it 


might veil have concluded that here was e remedy available which 
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gathored voight vith the Court below bocnuse my Brothor Arnold, 
although in 4 previous incarnation, 19 among tho signatures that 
are apponded to that complaint. 

Now, tho Court mado it quite cloar that this compotitive 
pidding process vas purely optional. ‘Tho momorandum, which I 
shall not take timo to road, is found on page 3702 of Volume 8 
of the record, in which the Court doscribes the scopo and compass 
of the remedy it thought it was offering. They say, among other 
things: 

"We have modified the system proposed so that only com- 
petitive bidding will only be necessary within a competitive 
area, and in such an erea where it is desired by the exhibit- 
ors." 

So when I hear at Bar here the statement that competitive 
pidding 1s a system to be administered collectively by tho 
distributors end that it is to be administered by some form 
of trade conference committee, I confess I really do not know 
what the gentlemen are talking about; for, if there 1s anything 
in this whole record that is puroly individualistic, it is the 
competitive bidding which the distributor on his own is to offer 
to the exhibitor on the ozhibitor’s sole petition and choice. 

Justice Frankfurter; Mr. Davis, did the District Court 
hear argument on the wisdom or propriety of this remedy? 


Mr. Dsvis: I think all the gentlemen who 


i) 
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defendants, jor the would-be intorvoners, wore heard at somo 
longth. 

Justice Frankfurter: Thon itcannot be said that -- 

Mr. Davis: It did not spring full-fledged 1ike Minerva 
from tho brain of Jovo. Jove had somo difficulty in parturition 
as far as this remedy was concorned; and I road the objections 
apong other objections -- I must pause to note this -- in ny 


prother Arnolds's brief on the subject of tho Anerican Theatres 


associaticn the objection to it, No. 3 on page 8 of the green 
prief for the Anerican Theatres Association, No. 3, which is 
among the reasons why the independent exhibitors object to this 
remedy. It takes away from appellant interveners their former 
right to recover damsges under the anti-trust laws on a showing 
that the operation of the plan has caused them injury. 

And if I may say so, without levity, that strikes mo very 
much like the well-vorn story of the Irish tenant who, having 
peen evicted by 4 cruel bailiff, was told by his landlom to 
forget about it end go back to his leasehold, to which he re- 
sponded, "No, sir, I would rather have my grievence". 

It is quite clear that the independent exhibitor, if that 
is a fair statement of the position, of their position, would 
rather heve their grievance than to have a chance to bid for 
filos. 


ase -- and I should 
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Incorporated stands horo an tho foromost protagonist of tho 
syston of compotitivo bidding. Our position in this Court 19 
procisoly what it was in tho Court bolow. 

Wo said to tho Court below that wo had not asked for tho 
compotitive bidding system, that wo had no prophosios to tender 
as to its probably succoss or failuro, its morits or its domorits; 
put the Court, having imposed it in its decroo, we wore prepared 
to make an honest experimont, an experimental trial of it. 

That vas our position below, that isour position here. Such 
s trial ve have made. Competitive bidding has been denounced by 
the Government in 12 long pages of its brief as ineffective, in- 
adequete, end utterly unvorkable. It has been denounced by 
counsel for some of the independent exhibitors as not only un- 
vorkable, but harnful to their intorests. 

We hevo oxperimented -- and my apology for this statement 
I vill make after I have offered the statement for which I pro- 
pose to apologize. Loew's has tried it in 96 situations in the 
United States involving 281 thoatres and tried it notof its own 
motion but upon request of sone exhibitor. In 40 of those 96 
situations a producer-exhibitor defendant at this Bar is involved. 

Theatres affiliated with Paramount were 24 in these 40 situa- 
tions. Theatres affiliated with Fox were involved in 11; with 
Warner in seven; with RKO in two. 


effilleted theatres out cf these features offered 
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compoting independent theatres so veaken, as tho Government 

says in its brief, by tho unoqual compotition thoy have boon 
compolled to wago with this hugo monopoly that thoy daro not 
attempt to compote with it on ovon torms, tho affiliated thoatres 
in these situations in which tho affiliated theatres have obtained 
293 pictures and the competing independent theatres have obtained 
ah. 

In 24 of the 96 situations where independent circuits and 
a small independent oporator are involved, tho largo circuits 
obtained 129 features by competitive bidding, and the small in- 
dependent, vhose life history was so eloquently pictured to us 
on yesterday, the small independent has obtained 212. 

In the remaining 32 situations the bidding occurred between 
two small independents in 23 situations and between two large 
independents in nine. Now, it is said and can be said truly 
those statistics and this compilation of them (indicating) are 
not in the record in this case, vore not in the record in this 
case at the time of the appeal. Why do I have the temerity to 
pring them forward? 

Two reasons, your Honors; First, I gather from the language 
of this Court in the International Salt case, in which youl 
Honors said the factual basis of the claim for modification 
should appear in evidentiary form before the District Court 


rather than the argumentative form in which it is before us; 


atan 


sition here, I bring forvard 
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those statistics and this oxporionco so that you may fool that 
the romission of tho quostion to tho District Court is not a 
more moot snd acadomic quostion, that the District Court will 
py that timo havo an exporiontial testimony which may guide 

4t to tho suppression or modification or what you will as to 
this particular renedy, 

I hsve enother reason for bringing forvard these statistics, 
which I repeat are not svorn tostimony, which have never beon 
subjected to cross-examination, and which aro outside the record 
eas it was printed when the appeal vas teken. They stand here 
solely with such authenticity end such credit as they may gain 
from the willingness of counsel to present them. There is a 
reason why I think, another reason, why I think it both our 
right and our duty to bring these facts to the attention of the 
Court. If these facts went to the rights of the parties, no 
one would deprecate more than I the effort to expand the record 
py facts after tho event; but these questions go solely to the 
remedy, and the remedy provided by the Court below has been at- 
tacked as unvorkable, and the calendar of edjectives has been 
exhausted in deprecation of it. 

Under such circumstences I respectfully submit that whero 
the workability of the remedy is in issue it is not only the 


right, it is tho duty of counsel to bring to the attention of 
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not on tho \301f-appointed champion ofthis syatom at oll, but 

\ Ogre. tn iin vinwe® 

an ono of tho persons who 18 intorestod ina solution of those” 
5 ¥ 


controvorsiot , ent io making an oarnoat oxporimont, ce the ey 
Court!9 sugsention, so Ioov's fools suatitted in laying’ {te 
fosTay ay, Jane 


oxporionce on aE of tho Court. 
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vould Ste ite any ate this caso and a great many topies “vhich 


ol ha 
I have not, oven bad ime to hint at -- sc I realizo that my 


prosentation hes heen husfed and anidoguars. Y must fot and i 


cannot take more “ttnol i‘. et Aas re PRBS. > 
E995G Ake ga ns “Spelte gosre og 
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Suis ken 


gonpeny ¢ of able and) le ned counsel who, I fee1 sure,’ "W111 ‘more 
CORR PT Soe gongs 
than supply ta inadequacies of presentation. 


__, dustteo Rutledge: Mes Davis, Yvould Like’ tb’ aay yol* 
one question, if I aay I think the snsver 1s dbyicue? ‘but I 
want to bo sure. If (ony desea is to be sustained tn ‘this’ Yabe, 
vhether et you are \he author of the competitive iddiig 
provisions of the decroo, you not only do not oppose but you 
support affirmatively that feature of the decree. 

Mr. Davis: I support the further experimentation of that 
foature. \ 

Justice Rutledge: Which vould mean we could not -- 

Mr. Davis; I respectful} suggest that the determination 
of its vorkebility end it propriety should under Precedent 


pe left to the Court which fremed it 
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ARQUMENT ON BEHALF OF PARAMOUNT PICTURES, INC. 
By Mr. Soynour. 

Mr. Seymour: Nay it ploase tho Court, I am going to make 
tho argumont for Paramount Picturos, vo are rospondonts in No. 
79 and appellant in No. 81. 

I think your Honors will be improssed wken you come to 
study tho findings and opinion of the Court below by the 
enormously wide area of conpetition in this industry and the 
yory narrow ero2 of restraint vhich the Court bas read exists, 
and jou will bo struck, I om sure, by Finding 154 in which 
the Court found expressly that the restraints in the trade 
practices which it condemned did not stem from theatre ovner- 
ship. 

It is perfectly cloar on this record that thero is abso- 
lute compotition in production, that anybody can get into 
production. That is conceded and found, indeed, the record 
shows that a numbor of nev independent producers have cone 
into tho field. 

It is clso boyond any doubt that if a good picture is 
produced, it can find distribution, am thet there is conpoti- 
tion in distribution. 

There aro, in addition to the independent distributors 
in this case, three who vere distributors at the time tho 
caso wes brought who ere net defendants, and since tue decision 


have cons into the field 
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aml as your Honors voro inforred yesterday by counsel for tho 
putative intervenors, thoro has beon large grovth in tho number 
of indopomont thoatros in tho last doondo. 

I vas struck mysolf in listoning to tho distinguishod 
counsol for the intervonors by the fact that they wore not hore 
urging divestiture. Thoy seemed to fool that the indopendont 
exhibitors vero gotting along pretty vell, and they didn’t seen 
to feel that the elimination of tho competition of these de- 
fondants was essential to their economic health or security. 

Mr. Arnold did say one thing that I am sure the Court 
didn't misinterpret. He said that there was a shortage of 
pictures, and I am sure he didn’t imply that that was an arti- 
ficial shortage. 

The nunber of features is somevhat affected by their cost, 
and the cost of features, as the record shovs, has increased 
tvo to tvo and one-hslf tines. 

Furthsrzore, es snybody can get in and produce and get 
a picture distributed, the shortage is surely not an artificial 
one. 

I wsnt to describe briefly the situation of my client 
Paramount and then proceed to the viewpoints as appellant 


which it wishes to meke in this Court, leaving the other points 


which it makes as an appellant to other counsel. 


Param 


ount is entirely independent and separate fron the 


4 


Tt is in ective competition with all of the 
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othor dofondants. It distributos about 8 por cent of the 
total features, 8 to 9 per cont of tho total foaturen dis- 
tributed in this country. 

It receives in tho neighborhood of 15 per cont of the 
total srount paid to distributors for distribution in this 
country anong the oight defendants, somewhat loss if you take 
ell the distributors; although thoso statistics are not in 
the record; tho lattor statistics. 

It sponds millions of dollars annually, as the other 
defendants do, in competition ir distribution. It licenses 
fron 8,060 to 14,000 theatres in this country on eny feature. 
it caintains in 31 cities in this country a vory elaborate 
exchange, and each of the other defendants has a separate 
exchange, end out of those exchanges work their several sales- 
zen end the others vho ere competing for the distribution of 
their product, and, es I say, cach distributor maintains a 
separate oxchango. 

Tere is no use of common facilitios in this connection. 
Excluding the amount Paramount receives from its ovn theatres -- 
and 1t seems to me that is appropriate in any of these stctistics 
-~ Paramount recoives 69 per cent of its rovenue os a distributor 
from indopondent theatres. 

It owas interests amounting to i100 per cent or thereabouts 


in some 500 theatres. It has totel interest in somewhat over 
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of thono 1500-odd thoatros are owned 100 por cont or thero- 


adouts, somo thousand or thoroabouts, are owned less than 95 
por cont ond aro, thorefore, affected by tho docroo below 
with rospect to joint intoronst. 

Nov, thoso Paramount theatres are not hold or operated 
as ono vast circuit. Thoy aro oporatod by local opera':ing com- 
panies vhoso policios are determined locally. It appears with- 
out contradiction that sometimos those Paramount thoatres, as 
I call them for convonience, aro able to got products of other 
distributor dofendants; sonotines they are not able to got it. 

The total interest of Paramount in theatros amounts to 
sonovhat under 9 per cent of tho total theatros in the United 
Stetes, and thoy oxist -- that is, the thoatres which Paramount 
is interostod in -- exist in 516 out of the 16,000 to 17,000 
incorporeted cities and towns in this country. 

Sone df thoso towns are so small that the record shows 
without, I think, any contradiction, that the town could only 
support one or tvo theatres. 

Now, the way Paramount got into the thoatre business is, 

I think, of importance bocause it shows, I think, that the 
theatres vere acquired competitively and for a competitive 
resson originally, and that thoy have beon operated that way 
by and largo ever since. 


In 1916 enfl917 Paramount's predecessor, Femous Players 


leading conpa 


was tho 


Laskey, 5 


in tho business, and in 1916 
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and 1917 Dany of its thoatro customers formed a largo combine 


originally for purchasing film, Imown ob First National -- that 
4s a11 found by the Court in Findings 4 to 8 -- aml that cou- 
pine built up production facilitios, gradually began to poy- 
cott Paramount films, cnd to lure avay its stars, so that 
Paramount vas faccd with the alternztivo in offoct of going 

out of businoss or going into exhibition competition to have 

6 place whore its pictures could be shown over the United States. 

Justice Murphy: What year ve3 this? 

Mp. Seymour: Tals ves 1916, 1917 and 1918, your Honor; 
so that the thoatro integration of Paramount began to meet 
this compotition and to find a way for Peremount pictures to 
po shown vhere there was a widespread boycott among its former 
custonyrs, end from that time on Paramount has from tino to 
time acquired theatro intorests in various sections of the 
country. 

Tao other defendants, somo of thon, began to acquire 
theatro interests, sone of them bogan to acquire production 
facilities, and Paramount nad to compete for various thoatre 
acquisitions which it had with these other defendants, ami 
that 1s in tho record. 

So thet thoorigin vas compotitive, the continued acquisi- 
tion wac competitive. 

Now, in 1932 Percrount vont into equity receivership, In 


1933 it vont in’ 


4 it was reorganized under 
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778, and in tho course of those proceedings 1t lost many of 
its thoatres, and in somo situations whoro it had boon owned 
100 per cent, which the Court holds to be lawful, it had to 
ispose of 50 por cont in ordor to get cash for its reorganiza- 
tion and for other reasons in this connection. 

So that many of these present partial interests were cre- 
sted during that reorganization, and I will como back to the 
significance of that. 

Nov, we say, a5 Mr. Davis doos, that if the Court was 
entirely correct in holding that none of these companies is 
en individual monopoly, certainly Paramount isn't, and, of 
course, the Court made findings which prevent any aggregstion 
of the companies and is entirely right in that. 

Now, I vant to come to that particular point that I want 
to present for Paramount as an appellant. 

Justice Murphy: What is its status today? 

Mr. Seymour: Its status today is that it has still inter- 
ests until your Nonors decide this case, in the companies which 
are affected by the decree below except that it has dissolved 
all pools which were in effect with defendants, to which I 
yill refer in @ nonent, 

Now, the particuler point I vant to deal with is this -- 
and I want to make it perfectly clear to your Honors because 


the Attornoy General yesterday in desling with the point left 


bint, in ittle 
» i think, in & iittle 


t lnadvertentiy. 
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Tho docreo, paragraph III, 5, on pago 3699 of the record, 
onjoins tho defondants from continuing to ovn intorosts amount- 
ing to 5 to 95 por cont with Indopendont oxhibitors a» dofinod 
in that provision; and the Court dofines an indopondont as a 
former, prosont, or putativo notion picture oxhibitor, and tip 
Court roquired that thoso joint intorests bo dissolved within 
tvo yoars and provided that the dofendants should sell or pur- 
chase with Court approval, and tho Court approval had to bo 
pasod upon a shoving that there wes no rostraint involvod in 
tho purchaso, 

Now, that is the provision of the docroo dealing with 
joint interest, vhich Paramount attacks, and it 1s the only 
provision of tho docree in that soction which we do attcck. 

Justico Black; Which clause is that? 

Nr. Seymour: ‘That 1s Section IIT. 

Justice Black: I sco the soction. 

Nv. Seymour; It is Section III, 5, dealing with interost. 
Thore aro tyo things donlt with in 5. One, joint interest 
with dofondants. Thst wo do not attack. Joint interost with 
indepondonts, that we do attack. 

Tow, your Honors will notico that Section III, 2, 

Section III, 3, Section III, 4, and tho first clause of 5, 
deal with various pools, interest with defendants, and so on. 

Now, lot mo just clear that out of tho vay at this point. 


I believe, had elght pools 


14 
with the defondants. They have been dissolved. 


Tho fact is, as tho record shows, that vo -- that thoy 
vere not very sinister, they vore created during tho depression 
to save on joint oporation so that the thoatros wouldn't have 
to close up; but, hovovor that may be, vo don't attack those 
pools or the Court's disposition, and we don't attack 2, 3, 4 
or tho first clause of 5, but we do attack the balance because 
ye ssy the Court never gave us a chance to bo heard as to the 
validity of those partial interests with independents. 

It was not charged, proved, or dealt with until the 
Court's opinion, and the Court refused to provide us an oppor- 
tunity to be heard eftervard and, es a matter of lev, it was 
perfectly clear it was legel error for the Court to touch those. 

How does the Government meet that? I will come to it in 
pore detail if I have time. The Government says, "Well, they 
yere 211 pools". The Attorney General said yesterday that 
there vere a thousand pooling situations or more and the whole 
purpose of that approach is to try to embrace this part of 
Section 5 within the proof and the claims and the charges 
and the findings about pools and yet it is clear from the 
findings and the decree that theCourt did not embrace then 
togethor and I hope your Honors vill see that I am trying to 


separate thom and I am talking about then as to tvo different 


things. 
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We aro not attacking pools, vo are attacking this Joint- 
interest-vith-{ndependonts conclusion as empty and Improper 
and given without the rudimonts of duo process, a thing which 
the court below I am sure vould not have boon guilty of but for 
the fact that it was sitting as an oxpediting court and undoubted- 
ly wished to dissolve and go back to the hoavy business of that 
district. 

Now, how did that come up? 

Justice Black: Was that raised on a notion for the settle- 
ment of the decree? 

7. Seymour: It was raised, if your Honors please, upon 
the settlement of the decree when the problem of the settlement 
of the decree came up. The procedure adopted was that both 
sides subaitted proposed decrees. We submitted a decree which 
while accepting for the purpose of the decree the ruling, made 
@ provision for an epplication to the court; and I argued that 
portion of it, end I will refer your Honor to the argument. 

Now, there vas no claim in this complaint that joint 
interest with independents vas illegal. 

Justice Reed: What was the court's finding on that? 

Mr. Seymour; If your Honor will look at Findings 112, 113, 
114 and 115, you vill see the various things that the court 
treated as pools. Now, sone of them they talked about 4s 


joint oper 


agreenents, but for my purposes and for your 


i112 to 115 ere the 


116 


things that ve are not challenging, ond 116 1s tho thing vo 
are. 

Nov, the Governaent in its complaint did not charge that 
more joint intorest with independents wero in any way unlawful. 
yt did charge {n tho part of tho complaint that dealt with each 
defendant as an 11logal combination per se that interests of 
qndependents had been acquired by coercion, but it never 
proved any such thing; the record is barren of any proof of 
that thing, and there 1s no finding to that effect, so that the 
complaint did not charge that mere ownership, which is what the 
court now has held, was illegal. 

At the trial there was no evidence es to the circumstances 
under vhich any of these joint interests had been acquired, as 
to the competitive situation at the time they were acquired, as 
to the competitive effect of their acquisition -- there is no 
evidence. There were none of the normal findings you could 
expect to find. 

All there is in Finding No. 116, which 1s, I submit, a 
mere matter of argument or contention and not a finding of fact, 
because all that finding does is to say that these joint owners 
wish to participate in and are participating in exhibition. 

That is, the 50 percent co-cvner in a town in Tennessee 


or Alabana wishes to participate in and is participating in 
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pe ina position to operate dopendontly. 

There is nothing to show that tho co-owner would have boon 
qn a position to operate indepondently in a one-theator town. 
Hov could either of them operate independently? 

What I want to emphasize for your Honors is that this 
qgsue was simply not litigated, and the Governmont tacitly 
recognizes that by now trying to say that this case involved 
more than 1,000 pools, because their appendix to their brief 
4n this Court, page 208, shows that even at the trial they only 
cleimed that there were sone 400 pooling situations of ell 
kinds; and in Finding 117 the court found surely less than that 
number. 

When the Attorney General says there are a thousand, it is 
perfectly apparent that he is trying to throw the shadow of the 
pools over these joint interests. The pools we don't attack. 
The joint interests we do. 

Fov, as I say, the first intimation ve hed that the court 
was going to reach any conclusion that mere joint ownership 
{nvolved any illegality was when it came down to its opinion 
snd, es I said to Mr. Justice Black, when the decrees were 
subaitted, ve submitted a proposed decree which contained a 
provision that in any particular situation we could come in 


to the court and apply to be relieved upon a showing that there 


‘den of proof which 


118 


jong 4g9 should have boon borne by the Government, but wo wore 
willing to do {t Jn order to have a chance to show that. 

We evon offerod another provision. 

Mr. Wright: Why? 

Mr. Seymour: I beg your pardon? 

Mr. Wright: I just wondored why. 

Mr. Seymour: We did 1t because we wanted to have some 
opportunity to save these situations where we thought the 
court had erred. 

We even offered another proposal to take care of these 
situations in reorganizetion, which I have referred to, where 
if 6 part of stock interest had been transferred during reorgeni- 
zetion, we could come in end make an application. 

Now, what this court has done in this partial intorest 
situation is this: Taking the reorganization thing, for 
example, they were in the record for another reason, not 
because of this partial interest thing, which was litigated, 
but because of the history of Paramount, they happsned to 
appear in the course of it. 

What the court has done {s to say, "You can own 100 percent 
of a theater; that is lewful; but if you once owned 100 percent 


and in reorgenization were forced to part with 50 percent, that 


js unlavful.” 
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PeaUiGnt fy some Frosh reatratnt =~ and thera ta nothing of 
ghat Ktnt th the Pecowt == Chore oases whtoh {Involve aooording 
go Map HYtot sage 300 Cheaters present the moat perauastve occa 
ston for baying & chance to have the thing Cully constdered. 

J} think thore {8 8 dovelopaont since the trial whtoh 
te w matter of court recom vhioh pofnts ft up more cloarly, 


ghere Wise tredle damage sult tn the Western Diatriot of 


ye vhtch fs Ball vy. Paramount, and which {9 tn our 
prtef. That was deotded sfter tho deotston below. 
There Paramount bad sold a 50 percent {nterest {na 


theater to one of the defendants, snd the plaintiff chargod 


re vas Sn fllegs] restraint to an {ndopendent -- I bog 


your pardon, 8 defendant tn that case, but an {independent 
theater operator; and the plaintiff complained that there was 
a restraint involved fn that transaction. 

The court went {nto the facts and found that there vas no 
rastrsint snd refused to follow the general opinion below that 


there was Siwsys & restraint. 


that shovs when you really examine one of these 


uations, you sre likely to find that there {s no restraint. 


I subuft that we were entitled to have an opportunity 


exenined, end ve shouldn't have been fobbed off 


fon on & subject not presented by the Goverment 


t, and ve should at least 


the court 
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and apply for an opportunsty to bo heard on particular facts. 

Justico Frankfurter: Do you think tho gonoral rosorvation 
at the end of tho docree does not cover that situation? 

Mr. Seymour: I don't think so in view of the court's 
rejection of our specific application. 

Justice Douglas: That 1s, specifically, you want to show 
that these acquisitions wore not illegally made; 1s that right? 

Mr. Seymour: We wanted to show that there was no restraint 
tnvolved in the continuation. 

Justice Douglas: Or in the acquisition? 

Mr. Seymour: If that were material, yes. Hero the 
Governzent ted not proved anything about the circumstances of 
acquisition or any of their effects. 

Justice Douglas: Could you take an additional three or 
four minutes, if necessary, and tell me what the court found 
Paramount hed done illegelly? 

Mr. Seymour; All the things that it did. 

Justice Douglas: I mean generally. What was the conspiracy? 
yhat was the restraint? 

Mr. Seymour: What the court held is that all these defend- 
ents have been engeged in @ conspiracy to fix minimum admission 
prices with all their licensees and have engaged in a conspiracy 
which has resulted in a rigid system of runs end clearances with 
ell their licensees. That is not just the defendants! theaters, 


but vith every tt . erator In the United 


1?1 


sustice Douglas: That {a independents an well? 

7. Seymour: Yes, and vhen an independent or independent 
produce> wanted to license a picture, that it was mot by this 
fixed system, and I want to como to the coapotitive bidding 
thing which the court dovisod to denl with it lator on. I 
vill try to answer your Honor's question completely. 

Justice Reed: The Governuent charged you and tho court 
found you guilty of restraint? 

Mr. Seymour: That is right. 

Justice Reed: In distribution? 

Mr. Seymour; That is right, in respect to this conspiracy 
and in respect of certain trade practices, which I will mention. 

Justice Reed: Then, I don't understand why that didn't 
put you on notice of the fact that your joint ownership with 
independents was not part of the conspiracy in restraint of 
trade, when it would eppear thet you in your joint owner- 
ship you would give preference to the theater in which your 
colleague had joint ownership? 

Mr. Seymour: If your Honor pleases, the two basic attacks 
in this case by the Government were these: first, there were 
wiolations of section 1 through trade practices; second, that 
there were violetions of section 2 through a conspiracy to 
monopolize among all the defendants through the ownership of 


theaters end their use vith each others product and specisl 


ovnership vas in itsolf a special restraint. 
Nov, that {9 my point. We wore on notice that tho 
Government vas trying to wreck our theaters and take thom 


avay generally, but tho point 1s that the court has drawn a 


different line than the caso drey. Tho court has drawn tho 


line betveon total ovnership, vhich it says is lawful, and that 
none of those practices stem froa ownership and partial owner- 


ship. 
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Justice Roed: But is the partial ownership anything 
pore than ovidenco on tho part of tho Govornnont of tho fact 
of trying to rostrain exhibition? 

Mz. Soymour: It is no ere | ovidenco of that than total 
ownership, cortainly. That is, no special point was mado of 
the partial ovnership situation. 

Justice Douglas: What I was getting at was whother or 
not in this record thore is evidence that Paramount or any 
of the other dictrioutors, producers, wero buying end getting 
those particl ovnerships for purposes cof suppressing competi- 
tion. 

Mr. Seymour: There is no such evidonce, if your Honor 
please, There is no evidence in this record as to the cir- 
cumstances of acquisition, except the cvidence that Paramount 
got into the theatre business originally to compete, and other 
people got into the theatre business for the seme reason, to 
compete on thelr side. 

I haven't complotely ansyered your question ami I don't 
want to be In a position of answering it inadequately. Would 
your Honor bear with me? 

Justice Frenkfurter: I thought you had finished. 

Mr. Seymour: Wow, the general conspiracy among all these 


eight defendants which was found, was tno maintenance of a 


ininum admission prices, runs and clearances. 


b>] 
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restrictive practicos intho way of trade practicos which it 
folt wore illogal. 

One of thon vas tho uso of franchisos. Now, a franchise 
is a liconse for a long timo instoad of a liconse for a short 
timo; and sono of thom ran for fivo or ton years. 

Tho fact is that somo of those defendants who voro parties 
to the consent decree hadn't peon alloved to make franchisos 
sinco 1940, ani thoy had follovod the consent decree after it 
expired; So it had very little reletionship to any of their 
current practices. 

The Court e130 condemod master agreements. That is tho 
practice by which a distributor occasionally licenses a cir- 
cuit of theatres in ono iiconse agreement, and the Court 
thought that was restrictive, especially in the light of their 
feeling that the pictures should be licensed theatre by thoatre. 

There was @ practice used by Paramount and only one other 
defendant knovn as a formula deal, which I might mention to 
your Honors because yaasked about Paramount's situation. Para~- 
mount licensed to its own thoatre companies, and on one or two 
occasions to others on a so-cailod formula deal besis. That 
deal was this: They vould license a picture, the film rental 
to be based upon a percentage of tho national gross. 


That is, they vould license to X number of theatres, which 
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aro in a thoatro-oporating company, and that numbor would pay 
aftor the picturo had playod off, a half por cont or ono per 
cont of the national gross. 

Tno theory of using that forme deal vas that tho com- 
pany got more fllu rontel that wey,it was tostified and, there- 
foro, the feilure to accord that mothod of doing businoss to 
gn independent ves surely to his advantage. Anyhow, it is only 
a catter of an individual practice, and it nas boen banned. 

I think that pretty well covers it, your Honor; but the 
point is that they found ail these practices voro unroleted 
to theatre ownership. I want to mention one other thing be- 
ceuse I don't went to -- 

Justice Douglas: That was made vossible by reason of 
the fact that the companies had films to sell? 

Mr. Seymour: Taat is right. 

Justice Dougles; Not that they had theatros of thoir own 
through which to distribute? 

Mr. Soynour: That is right, thec the theatres vere not 
the source of the evil. The trade practices and restraints 
vero tho source of the ovils. 

Now, ve challonge those conspiracy findings because they 
vere basod on moro uniformity, but I don’t think your Honors 
vant to hear that, certainly fron ms. It is 411 over ths 
priefs, and your Honors will pess on it. 


vent to mention. The Government 
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tried to show at the trial Gonoral discrimination against 
{ndopondont distributors, and they claimed that tho Indopondont 
exhibitors wore torribly discriminated against and voro in ter- 
rible shapo, 

First, of courso, your Honors had tho argument yostorday 
yhich indicatos thoy aro not in such bed shape; but the point 
4s the Court found only limited and vorylimited discrimination. 
gho Court found in Finding 110 that in certain franchises and 
pastor agreements chiefly thero were som pec liar provisions 
not, I think, of groat significance, which were accorded only 
to large circuits, including the affiliated theatres end not 
independents. 

Now, without regard to the fact that there vas no proof 
that any indopondent ever asked for those privileges, tho fact 
of the mattor is that thoso franchises and raster agreements 
aro banned and, as fer as we ere concerned, ve are not quer- 
reling vith that portion of the decree. 

Then it found in Finding No. 79 that in some cases, not 
in every case, but in some cases, perhaps many cases, unreason- 
able clearances had beon granted against independents, but 
it refused to find, and its opinion so shows, that thero vas 
any genoral discrimination egainst independents. 

It said there was no such evidence of that and yet I notice 
in the Govornzent's brief here that they go back to the 


quostion of general discrimination, and they make an elaborate 
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argumont about our falluro to 0911 witnosnoo and all that 
sort of thing. 

All I can say i tho Court refused to make tho finding, 
which thoy nov ask your Honors to make; and ve proved beyond 
any possible doubt that thore was no policy of disorimination 
against those indopoadents. 

Now, I vant to say on this partial intorest thing, bo- 
csuso I vant to talk about ono other thing bofore I sit down, 
it 1s perfectly clear as a mattcr of law -- and our brief shows 
it -- that the mere ovnership of a perticl interest in a cor- 
poration or in a partnorship or In c property rather than total 
interest does not make that ownership illegal. It was so held 
py the statutory Court in tho Aluninun case, which found a 
great nany things lilogal that the Aluminum Company did. 

It certainly strongly intimated In the Appalachian case, 
and in this record without any proof of illogelity and morely 
on the assunption that there was illegality in those things, 
and thero was improper restraint, it was clear error to have 
the Court direct a divestiture of those interests, and I think 
your Honors? opinion in the National Losd case strongly supports 
that position of nine. 

We strongly urge that your Honors ought to reverse and 
strike this portion of the decroe. But in any event you ought 
to diract the lever Court to make soza provision by which we 


+ 


if ve cen, that these partial 


2 
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qntorests am, or somo of'thon oro, lavfully hold and not havo 


thom svopt aside without any finding or hoaring, which is what 
nas boon dono. 

Nov, I just vant to say this on compotitive bidding. Your 
fonor, I ama little puzzled aboutmy time. How much more do 
J have? 

The Chiof Justice: The timo allotted is just a minute or 
so. The red light will tell you. 

Mr. Soymour: I thought Mr. Justice Douglas was going to 
give mo a couple nore minutes, and I wasn't sure. I guess I 
didn't got it. 

The Chief Justice: If somaono asks you a question, it 
yould bo on the Court's time, but tho time has been allotted, 
and it would be @ quostion of taking it from one of your brothers 

Mr. Seymour: I am not going to do that, your Honor, and 
j think I can finish in a minute, 

Our position on competitive bidding differs from that of 
the other major defondants, and it differs from the position 
of the intervonors and the Government. 

Our position is that it was an abuse of discretion for 
the Court to shackle this tants by requiring one method of 
selling pictures and that it was also an excessive restriction 
of tho right of copyright property, that it was unnecessary 


and that is the thing I want to use the balence of ny time for. 


¥a5 trying to deal with was 
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this: Thoy thought thoy saw hero o pattorn of run, clearanco 
and minimum admission prico fixing, which was so uniform that 
thoy vantod to bronk it by thoir docreo. So that a theatro that 
had been playing on fourth run and wonted to get third run 
could have a fair chance to got it. Thoy thought it had not 
had a fair chance to do it, and so they wanted to break tir 
pattora of cloarcnce and vented to break the pattern of minimum 
admission prices. 

Your Honors bust rezembor that minimun cdmission prices, 
while they aro fixed in the contract with the oxhibitor, they 
aro really the oxhibitor's own prices. What did they do? They 
enjoined the fixing of mininun admission prices. 

Nov, we say thoy vont too far, but they enjoined it, and 
that is in that decree, and nobody can fix it, and evorybody 
will be bound by that decree and nobody can fix it. 

They enjoined the granting of unreasonable clearanco. Thoy 
enjoined any cloarance between theatres not in competition, 
and they onjoined tho granting of unreasonable clearance » and 
that ends that problen. 

Then they provided in Section 2, Subdivision 9, that 
runs must bo grented without discrimination to any theatre 
based upon affilietion or lerge circuit or enything else. I 


submit that that relief adequately breaks end will break any 
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The Chiof Justico: Do you havo something more to ony? 

Mr. Seymour: It will tako 20 soconds. 

Tho Chiof Justico: Vory woll. 

Mr.Soymour: Boyond that, vo tondor, which to Exhibit B 
in our briof, a provision vhich wan on alternativo to this 
compotitivo bidding provision which has so many attacks and 
aifficultios with it, which included, but not as an essential 
part, tho uso of arbitration in connection with any disputo 
about runs. 

Howevor, tho arbitration thing was not essential to it. 
If the Court bolow hoa adopted that proposal, it was never 
suggested for a moment the it would interfere with the Govor- 
pent's right to punish for contempt for any violations. It 
yould simply have implomented the decroe so as to get out of 
the Court to some extent the disputes about mere matters of 
pusinoss judgmont, which roally lie at the rootof the complaints 
about clearance and run. 

Nobody has been deprived of anything more than an oppor- 
tunity to try to get a little better run and a little botter 
clearance than they had, and the indepondent exhibitors havo 
peen getting along pretty well, and tho only thing needed was 
to find a vay to do that. 

Our proposal did it and, if your Honors remit it to the 
Lovor Court, I an sure they can find sone other proposal with- 


out going to tho destructive reliof which the Government says 


age 
io tho only othor alternative. 

Justico Frankfurtor: Boforo you stop down, I would 1iko 
to onk you ono quostion. It boars on Joint ownorship. 

You indicatod that you wore roady to assumo tho burdon 
of sheving tn a particulcr caso thct thoro 1s no rostraint, 
as I undorstand it. 

Mr. Soymour: Yos, sir. 

Justico Frankfurter: Now, what I went to ask is this: 

I do not soe why simply bocause Judgo Wand was hard-hearted 
toward you in Decombor of 1946 in donying that, but put in a 
goneral provision alloying modification, why that gorerelity 
for modification for tho future forecloses you from repeating 


that appoal noxt June. 
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Mr. Seymour: If your Honor would miko {t porfectly cloar 
to Judgo Hand, that 1s porfoctly satinfactory. That vould bo 
all right with me. 
Justice Frankfurter: I do not know what modification 
moans in a decree if you cannot come in and get a change. 
Mr. Seymour: I hopo that may prove to be so, but I hope 
shat your Honors will direct that. 
Justice Frankfurter: You vanted a specific change. 
Justice Douglas: Wes there any finding with respect to 
the competitive bidding that the distributors had some type of 
monopoly? 
Mr. Seymour: JI don't read the findings so, your Honor. 
I don't vant to be ina position of leaving out anything in 
answer to your Honor's question, but I read the finding as 4 
finding that there wes G conspiracy among all defendants, which 
jncludes three non-theeter-owning defendants, to establish a 
uniform system of clearances, runs, and minimum admission prices; 
and that the competitive bidding thing was necessary to break 
shat, and it was in the trade practices which restricted, 
trade practices engaged in by the non-theater-owning defendants 
#8 well as the theater-owning defendants, where it existed. 

Now, they did say in their opinion and perhaps in their 


findings that these were large companies with great financial 


resourcos ters and the be 
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to bo regarded an a nubntitute for divorcenont. 

I think that 1t {na provision to bronk this pattern, and 
4fa form of bronking tho pattorn can be found without the 
aefects of competitive bidding, I am sure the lover court can 
find ite 

We suggested one, which still seens to me pretty good. 

Justice Read: Has any one of the parties advocated competi- 
tive bidding in strongor terms than Loew's has? 

Mr. Seymour: You will have to hear thea, your Honor. 
qrey are coming along. 

Justice Reed: There are some that support that? 

Mr. Seymour: You will hear, if J em not mistaken, three 
of my brothers representing three of the other major defendants, 
who in one form or another will take a position different from 
mine. That 19 perhaps 411 I should say. 


Justice Reod: Very well. 


ARGUMENT ON NEHALY OF RKO RADIO PICTURES 
By Mr. Donovan 

Mr. Donovan: May it plenso the Court, I spenk for the 
RKO dofendants, but bofore coming to the quostion assigned to 
me for discussion, I think that 1% {8 my duty to stuto to tho 
court the position of RKO as to conpotitive bidding. In doing 
shis, I will assume, though of course we do not concede, that 
the court was correct {n evory conclusion it made as to tllegal- 
ity. Now, our position is this: 

Tho injunctive provisions of the decres, quite separate 
end apart from competitive bidding,we think, are adequate to 
gorrect 811 the abuses found by the trial court. 

As Mr. Davis indicated, the decree specifically enjoins 
the insertion of minimum price provisions in license agree- 
ments, the granting of any cloarance between theaters which 
are not in competition, the granting of unreasonable clearances 
petween theeters which are in conpetition, the making of fran- 
chise agreements, formula deals, or master agreements, and 
plock booking. 

Now, the decroe also requires the termination of pools 
and of joint interests of the type Mr. Seymour has discussed. 

Now, in addition, the decree requires thet pictures 
be offered and licensed theater by theater. That provision 


in buyin over ne decres also requires pictures 


m4 


nfon Wakon ft tmponmtible for any datributer to force an 
oxhthttor to take a ploture he doen not danire, 

The dooroe requiren ~. and thin in tts languago «= that 
onch leone shall be granted solely upon the mortts and with- 
out dinertinination fn favor of affiliates, old customern, or 
othorn. 

Nov, that proviston olfiminaton any contontion that any 
partiouler thontor hay a yooted intorest in 4 particular 
run. 

Now, in addition, st4111 apart from canpetitivoe bidding, 
the docroo onjoina ouch distributor from arbitrarily selecting 
ono oxhibitor to play a feature on a run dontred by another. 
That provision demoliohes any fixed pattern of runs. 

Nov, 1f tho docrow had stopped at this point, tho provi- 
stony which I have sumaar{zod would have accorded full relief 
against ovory violation found. In view of this, wo felt that 
competitive bidding was unnecessary, but the court, after 
hearing #11 the evidence and arguments and after having 
considered the record for 15 months, thought othorvise. 

Now, es to whether it will work, if this Court affiras, 
the position of my client is this; In the absence of a 
substantial perjod of actual trial, KKO is not prepared to 
assert that competitive bidding in some form would not work. 


i bv his cliont, wo heve been 


eri- 
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tnatances, and upon that showing vo felt that {t wan oncourag- 
tng, but vo do not think that thono two hundrod instynces 

are sufficient upon which to drav an inforence as to how 1t 
vould work nationally, but we think, as Mr. Davis doos, 

that {f any modification is to bo made, the proper place 

for that change is in the district court where it can be based 
on actusl experjence such as ve are getting rather than in 
this court where it must be based on the speculation and 
prophesy of counsel. 

Justice Reed: In theory, would it be bidding blindly? 

Mr. Donoven: You mean -- 

Justice Reed: That is, you never would know what your 
opponent was bidding and everyone would send in their bids. 

Mr. Donoven: Thet is right. 

Justice Reed: They would be offers. 

Mr. Donovan; That is right. 

Now, if it pleaso the Court, I will turn directly to the 
point which is assigned to me, end it is this -- it is pare- 
graph 6 of part 3 of the decrea. That paragraph enjoins 
each of the dfendsnt exhibitors from expanding its present 
theater holdings in eny manner whatsoever except as permitted 
in the preceding paregreph. 


renkfurter: Forgive me, General Donovan. fPerae- 


Justice Frankfurter: Whore {9 part 3? 

Mr. Donovan: Right at tho top of page 3700. 

Justice Frankfurter: What page? 

Mr. Donovan: That is right at the top of pago 3700, -- 
"Froa expanding the present theater holdings” -- folio 3366. 

Justice Frankfurter: Go on. I don't see it. Donit 
waste any tine. 

Mr. Donovan: Nov, as I say, that paragraph enjoins each 
of the defendant exhibitors from expanding its present theater 
holdings in any manner whatsoever except as provided in the 
preceding paragraph. Now, the preceding paragraph deals with 
possible acquisition of joint interests of the type that Mr. 
Seymour hes discussed. So, with that exception, this is an 
absolute injunction against RKO expanding its theater holdings 
in any nenner whetsosver. 

We say that this provision constitutes an abuse of dis- 
cretion, sinco it bears no relation to eny of the illegali- 
ties found and is in its neture purely punitive. Are ve 
right in that position? 

Under the Sherman Act the court may enjoin or reatrain 
yiolations of law. No violation of lay hes been found that 
pesrs eny direct reletionsnip to the acquisition of theaters 


found thet the initial 
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thore sys that vortical {ntegration can be jJuntiftod only 
vhen mide {n order to moot an oxpanding business domand. 

Lot's soc 1f RKO moots that test. Shortly before 1979 
Electrical Research Products Company had perfectod devices 
for the recording and reproduction of sound motion pictures. 
qt had placed {ts sound equipaont in leading studios and 
principal theaters. 

later, in 1923, Radio Corporation of Amorican developed 
competing devices but found the markets preempted. Faced 
with thet situation, what could the Radio Company do? Woeli, 
qt organized its own company to demonstrate the quality of 
jts sound equipment in both motion picture studios and theaters. 

The court stated in Finding No. 19 that RKO was organized 
vy Radio Corporation of America largely for the purpose of 
obtaining an effective means of developing the use of its 
sound devices in the motion picture production in exhibition 
fields. 

This finding refutes the plaintiff's contention that 
RKO's organization was motivated by a deliborete calculated 
purpose of securing market control. We think it demonstrates 
«hat RKO wes formed in order to meet an expanding business 


demend. 


£ 
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e{derblo suas of money 1n order to modernize thone factli- 


fon. 
The result, an tho court stated tn Finding No. 20, wan 


that the forantion of RKO introduced a nev and substantial 


conpotitivoe factor {n tho production and distribution of 


gotion pictures. 


Nov, 1t hnd to socuroe oxhibition facilities, 50 it 
acquired 4 nuabor of oxtsting vaudeville theaters. These 


wore boing rondored obsolete for vaudeville purposes by 


the introduction of sound pictures and by the erection of 


oleborate theators for motion pictures. 
Now, these vaudoville theaters were not at that time 


aquippod to furnish offective competition in the exhibition 


of motion pictures, so RXO spont $8,000,000 in modernizing 


these theaters and equipping them for sound. 
The 


By the end of 1932 RKO had some 200 theaters. 


vesult, ao stated in Finding No. 121, was that RKO -- and 


these aro the words of the court: 
"4ntroduced new and substantial competition 


into the exhibition field in the citios in which 
each of these theaters was located.” 

Now, the record provides no support for the contention 
tions hes impaired the competitive 


Dene 


that RKO by theater opers 


opportunities te indep 
ncreased frm 
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increase van {n independent oxhib{tion. 

Ad Mr. Jackson pointed out yesterday, 4900 of tho 
5,471 new thoators have been indopendent thoaters. 

In approximately tho sane poriod tho numbor of thonters 
shich RXO operated declined by almost one-half. I supposo 
part of that was due to the fact that for soven years 1t was 
4n receivership. 

In 1932 RXO operated sone 200 theaters. At the time 
of the trial it owed only 109. 

The interest of the defendant at the time of the trial are 
stated in Finding of Fact No. 119, from which I will quote only 
Segment in describing the size of the various companies: 

"Paramount or its subsidiaries owned independentiy 
of the other defendants 1,395 or about 7.72 percent; 

Warner, 501, or about 2.77 percent; Loew's, 135, or 

about .74 percent” -- seventy-four one hundredths of 

one percent -- "Fox, 636 or about 3.52 percent; and 

RKO 109 or ebout six-tenths of one percent.” 

109 RKO theaters had only 1.9 percent of the estimated 
sttendance and only 2.6 percent of tre estimated gross adnis- 
sions of all the theaters in the United States. 


Yesterday the Attorney General said that over 1,000 


nited States were involved in poola. The 
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ag a unit, 

Juntico Rood: Whore in that finding? 

Mr. Donovan: In the docrou itoolf. That in on page 
4699, nection 3, paragraph ?: 

"From making or continuing to perform pool- 

ing agreomonts vhoroby given theators of two or 

moro exhibitors normally in compotition arg 

operated as a unit or wheroby tho bueiness 

policios of such oxhibitors are collectively 

detormined by a Joint committee or by one of 

tho exhibitors or whereby profits of the pooled 

theaters are divided emong the ownors according to 

pre-arranged percontages." 

Now, at the time of the trial 14 of tho 109 RKO theaters 
were party to so-called pools and they were located in nine 
cities. All such pools have been termizated. 

Part 3, paragraph 4, onjoins the making of leases with 
<ndepondents for a percentage of profits. We nad five such 
leases with the Fast Theeter Corporation, and the theaters 
were located in Albany, Schenectady, and Troy. 

We have divested ourselves of all interest in those 
theaters by selling them to the tenants, who were and are 
independent exhibitors. 


2KO held a stoe!’ inte 


14? 


The Attornoy General roferrod to thone stock Intorents 
ao pools, but the lover court did not so consider them. They 
are all tabulated on pago 1? of our briof. 

The und{sputed ovidonce shows that RXO'S intorost in 
5% of the 239 theators vas a minority interest acquired at 
the time of {ts organization or shortly aftor that, was held 
yolely 43 4n investmont, did not give it any advantage in 
licensing {ts pictures in the theaters concerned, and did not 
give it any control over the policy and management of any 
company or any theater of any such company. 

Justice Frankfurter: Is there any evidence as to the 
chenge in circumstances before and after acquis{tion? 

My. Donoven: Wot that I know of. 

Justice Frenkfurter: Did the Government prove that there 
vas @ shift? 


Hr. Donoven: No, no such proof. 
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As to tho remaining 35 thoatron, 20 wore oporated by RKO 
and are included in the 109 that I have charged to RKO. 

As to tho remaining 15, the record moroly shows tho oxtont 
of the interest of RKO and, oc I say, that 1s sot forth in our 
prief. 

Now, tho plaintiff's brief argues that in only 47 of the 
g22 towns in which the doferdants own theatre interests do the 
theatre interests of two or nore defendants operate in competi- 
tion. 

Nov, this generalization is not true as to RKO. RKO oper- 
gtes first-run theatres in 39 cities and towns and over 30 of 
these ere compsting with theatres operated by other defendants 
and in sll of them 1s competing with theatres operated by other 
defendants or by independents or by both in the same runs. 

Yesterday the Attorney General referred to RKO’s operations 
of theatres in metropolitan levy York. Now, RKO has one small 
first-run theatre in Msnhattan. 

It faces first-run competition from numerous theatres in 
the Times Square area. RKO operates 36 subsequent-run theatres 
in Nev York. Each of them is surrounded by theatres competing 
on the same or subsequent runs. 

Now, this competition is tabulated in detail in Appendix B 
of our brief. The Attorney General also referred to prior anti- 


in an effort to dezonstrate that 


whi 


vicitous. 


An to RKO, tho significant fact in tnat the Attornoy Gonoral 
ites No case, ond thore is no caso, in vhicn any Court ovor 
suggostod any improprioty 1 kKO's thoatre oporations. 

in tho prosont case tho Dintrice Court round that such 
jliegalitios as oxisted vore -- and now I quoto the words of the 
court: 

"Not in tne ovnersaip of many or most or the bost 
theatres by the producer-distriputors, but in the trade 
practices and local operating arrangements which it enjoyed.” 
in the sana finding the Court pointed out that such prac- 

gices, und i take its vords: 

"pat such practices, if employed in tne future in 
tevor of e powerful independent, would effect all of ‘tho un- 
gesiraple results that had existed wnen the rive exhibitor 
defendents have cvned numerous theatros in which the do- 

fendants’ pictures had been exhibited." 

Now, it was in tho light of these facts that the Trial 
Court in its opinion on June 11, 1946, outlined the form of 
decree to be entered. In its opinion the Court expressed a 
statement, and here are the Court's words: 

"The decree shall not prevent a defendant from acquir- 
ing theatres or interests therein in order to protect its 


investzents or in order to enter a competitive field, if in, 


ent authority 


va 


shall approve tho acquisition after duo application.” 

Now, this wan reaffirmed at tho oral argumont vith respect 
to the proposed decroo and as Mr. Seymour onid, and I think thot 
yas on the discussion of tho torms of the decroo, and the follow- 
ing colloquy can bo found betweon counsol and tho Court in the 
record at 3057 and 3058. Mr. Soymour vas speaking, and ho said: 

"Now, I will pass on, if I may, to Section 5, at the 
top of page 5. That is tho injunctivo provision dealing 
with future acquisitions, Wo have tried in our language 
to follow the Court's opinion. Mr. Wright has suggested 
en absolute ban on any future acquisitions.” 

He says, "...from oxpanding its present theatre holdings 
{n any Danner whatsoever." 

Now, Mr. Seymour says, "That is directly in the teeth of 
your Honor's opinion." 

Judge Hand said: 

"We are not going to have any such drastic provisions 
as that. We considered that." 

Now, in view of that declered position of theCourt, no 
defendant pursued the matter further, There is no evidence, no 
argument, end no finding to indicate any change of the Court's 
yiew. Yet the absolute prohibition against expansion which had 


peen rejected in the opinion and in the statement from the Bench 
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Court to adhere to its opinion, conform tho decree to that 
opinion, 90 45 to pormit thoatro ncquisit/ons in casos whore 4 
gofondant socured advanco Court approval based on a showing that 
the acquisition would not unduly restrain competition. Our mo- 
tion, however, was ovorruled without any commont or oxpression 
from tho Court. 

Now, vo think that no prohibition upon expansion was justifio 
py tho findings and conclusions. If, however, limitation was 
found necessary, ve felt that it should bo, as the Court below 
said in its opinion, no moro drastic than that imposed upon the 
defendants in the Croscent case by this Court and the Schine case 
py the District Court. 

In each of these cases the defendants vere found to havo 
monopolized exhibition by acquisition of theatres through preda- 
tory practices; yet in coach of these cases the decree allowed 
additional theatres to be acquired inthe future, after Court 
epprovel. 

As Mr. Justice Douglas said in the Crescent case, and I 
will quote his words: 

"The growth of the Crescent Circuit hed been the 

result of predatory practices condemned by the Sherman Act. 

The object of the conspiracy vas the destruction or ebsorp- 

tion of competitors. It was successful in that endeavor. 


Where 
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an horo, tho docreo should oporato as an offoctive doterront 

to a repetition of tho unlawful conduct and yot not stand 

as a barrior to holp a grovth on a compotitivo basis.” 

Wo think it but fair that tho samo opportunity should be 
given to RKO and to tho other defendants hero, particularly since 
thore are no findings of coercion or monopolization such as vore 
established in the Croscent case, The contrary has boon found 
in this caso. 

Such an absolute prohibition of acquisitions, regardless of 
circumstances, restricts rather than promotes competition. It 
ignoros tho basic purpose for which RKO operates its theatres. 

Nov, these theatres of RXO serve a unique and useful function 
in thet they ero used primarily to advertise its features, and 
let mo read tyo findings of the Court, 122 and 123, on that 
very point: 

"The ovnorship and operation by RKO of theatres in 
certain principal cities of the United States enables RKO 
through the utilization of the facilities of such theatres 
to plan end direct tho first exploitation of the features 
which it distributes in such arcas in a more effective 
manner than is possible in areas where RKO does not operate 
theatres." 

Finding No. 123, and I still quote from the words of the 


Court: 
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initial runs in ony area is widely publicized and olovely 

observed by subsoquont-run oxhibitors in that area, and 

success in oxploiting a picture in such oxhibitions pro- 
duces increased rovenuo both for the distributor and for 
subsoquont-run exhibitors." 

Nov, in varying degroos the prohibition against expansion 
affects all defendants, for all of them it is a sort of gradual 
aivorcement by attrition. Each defendant will be restricted to 
the number of theatres it had in 1945. 

If the decree continues in its present form RKO without 
applying to the Court for relief vould be reduced to somewhoro 
petveon 80 and 5 theatres, of which they will own in feo only 
32. 

The result is that RKO will be permanently frozen in an 
inferior position. 

Now, in so far as tho number of theatres is concerned, RKO, 
from vhet I have already stated to the Court, is substantially 
smaller than the other defendants and, in fact, smaller than 
many independent theatre circuits over the country. 

The closely-held circuits involved in United States against 
Griffith, now pending in this Court, aggregated over 175 theatres 
The Cpescent case involved a combination of independent circuits 
operating 117 theatres. 


The Schine cese, nov pending in this Court, involved circuits 
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The decree restricts, if 1t doos not wholly provont, RKO'S 
entry into torritory vhoro it has no prosent reprosentation; and 
in the brief ve havo in, I think it 1s Figuro 1, shown the dis- 
position of RKO theatros in 1933 and its situation today. RKO 
pas BO theatros in the South except in New Orleans, none in the 
southvest, none in the Northvest, and only tvo in California. 

Justice Murphy: General Donoven, your brief makes it clear 
gpd the briefs of the other counsel make it clear, may make it 
clear, and Mr. Seymour spoke of the early days of reorganization 
of Paramount, and you now heve spoken of how you have been frozen 
by the decree. 

Mr. Donovan: Yes, sir, 

Justice Murphy: Specifically, will you suffer financially? 

Mr. Donoven: What I wes talking about, your Honor, of course, 
ye will suffer financially because it appears from the record 
that where the money is really nade is in the theatre, and I 
think that in many of these instances ym will find that the 
theatre would save the situation; but what I am talking about nov, 
Mr. Justice, 1s projecting ourselves into the future. 

Here is the situation thet ve will have: We have 109 


theatres. We ere forbidden to expand. At the same time we have 


got to compete not only against the major defendants es competi- 


Justico Douglas: If you vero alloved to acquire moro, did 
the Court say you vould thon be a monopoly? 

Mr. Donovan: That has nover boon suggested. Wo think, and 
j want to como back to that, vo think if wo wore allowed to go 
on, Mr. Justice, that vo would aid competition. I want to show 
that because as it stands today if the decree continues, it really 
prevents our entry into new territory where it has no present 
representation; and bearing upon that, as the figure shovs in 
our brief, RKO vas able +6 give real competition when it started 
snd wes able to put these theatres out through the various sec- 
tion of the country where it no longer has representation. 

If it 1s permitted to live nov, in its healthy state, it 
may be able to do the same thing, 

Nov, es I say, @ number of theatres which it formerly oper- 
ated in these ereas vere lost during reorganization. If RKO or 
Fox today desired to compete in exhibition in Dallas or Atlanta, 
they would be barred from doing so unless perhaps by abandoning 
a theatre elsevhere. 

Paramount, Warner, or Loew's similarly vould be barred 
from competitive exhibition in Cincinnati or Seattle. Moreover, 
the absolute prohibition against expansion places each integrated 


distributor et the mercy of dominant exhibitor chains wherever 


it hes no present showcase outlet. 


o 


uch chains that they can 
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theatres in thoir torritory. Such dominant exhibitor chains 
tnelude not only povorful thoatre circuits, but also equally 
poverful buying conbinos. 

Those buying combinos lodge in a singlo agent the authority 
to 1iconso features for all the nembor oxhibitors. 

Historically it vas just such a combination, as Mr. Seymour 
3835) of independent exhibitors which the Court found threatened 
to exclude Paremount's products and thus led Paramount to secure 
its origins] thoatres., The result is a judicial locking 
of the vhole competitive picture in the industry. This Court 
is femilier vith industrial risks which arise from external 


changes end vhich often impair the values of fixed investments. 


15° 
Examples {nelude shifts of population among tho sataton 
as well a5 in local areas; changon in tho {ncomo characterist!c! 
of particular regions, cition, and notghborhoods; alterations 
taates 43 to location, aizo, or types of theaters and programs; 
and technological developments, which may ronder oxisting 
theaters {nadequate or obsolete. 
An outstanding oxample at this time 19 the groving prefer- 
ence of many theater patrons for outdoor drive-in theaters. 
Active and successful competition calls for flexibility. 
By the decreo the district court would permanently bar each 
integrated distributor frou making such adjustments. It is a 
ban upon increased competition, and such a ban, we think, goes 
beyond the appropriate function of the court in an anti-trust 
proceeding. 
Justice Black: Mr. Donovan, may I ask you a question? 
Your attack has mainly been against that part of the 
decree, as I understand {t, which would prevent the purchase 
of more theaters by REO; is that right? 
Mr. Donovan: Yes, sir. 
Justice Black: What finding is there or what facts are 
there in evidence which make the finding which in your 
opinion would justify such a decree or is it your argument 


that no finding would justify such a decree? 


Mr. Donovan: Exactly, that is it. 
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sustico Rinck: Suppose thore had beon a finding of 
monopoly or a tondency which, 1f carried out, would achieve 
a monopoly. Would your argument be the samo? 

Mr. Donovan: That is oxactly tho Crescent case, and ny 
argument {s, sinco such finding was made in the Crescent case 
gnd yet on application to the court tho determination could be 
made as to whether it would be tn the interest of competition 
that authority be granted for the acquisition of a theater, 
that it should be equally epplicable to us egainst whom there 
has been no such finding. 

Justice Douglas: That would stem from what definition of 
monopoly? Of course, if a man owned the only theater in @ 
town, he has @ monopoly in the general sense of the word, but 
J don't suppose anyone would contend that that is a violation 
of the Shermen Act. 

Mr. Donovan: Wot at all, but all I say is that by being 
given the right to be heard upon the acquisition, request for 
acquisition of any theater would present all of these questions 
of competition, and that js all ve are asking for, that if we 
feel that it 4s in our interest to buy a theater, that we 
should have the right to come to a court, come to the district 
court, and ask that upon a showing that it would not restrain 
competition, ask that we be given the right to buy that theater. 
That is what we are asking. 
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goneral Donovan, that J put to Mr. Seymour. Do you think that 
tho decree ss {t stands, soction 3, foreclosos you from going 
to tho district court tomorrov and any, "Wo want to acquire a 
theater {n Hutchison, Kansas?” 

Mr. Donovan: Yes, I think an. 

Justice Frankfurter: You think 1t forecloses that? 

Mr. Donovan: Yes, sir. 

Justice Frankfurter: I have one more question I would 
jike to ask you. Did TI understand you to say that this para- 
graph 6 wes written into the decree without, as it were -- 
without any pricr notice? 

Mr. Donovan: That is right. No notice. 

Justice Frankfurter: Well, in looking over this, I notice 
the Government in its proposed decree, paragraph 6 of section 3 
of its proposal, had @ provision, I think on page 3601, with 
regard to expanding its present theater holdings in any manner 
whatsoever. I take 1t these proposals were exchanged among 
counsel. 

Mr. Donovan: Yes. 

Justice Frankfurter: And vas there no discussion with 
reference to that proposal? 

Mr. Donovan: Your Honor vill remember that I referred to 


to the colloquy between Judge Hand -- 
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Yes, I do. 


Justico Prankfurtor: Yes. 

Mr. Donovan: And you will romomber Mr. Soymour quoted from 
Mr. Wright's proposal. 

Now, at that time Judgo Hand said, "Wo aro not going to 
nave anything --" 

Justice Frankfurter: I thought it sounded in tho hastiness 
of listening as though he directed himself to divestiture rather 
than -- 

Mr. Donovan: No, he was dealing with the other subject. 

Justice Frankfurter: So that you say -- I have not read the 
yolume of argument before Judge Hand as to the terms of the de- 
cree and as to whether this issue really was canvassed. 

Mr. Donovan; That is right. Although this is important, 
in his opinion before that hearing he had already said that they 
yould be entitled to be heard, 

ARGUMENT ON BEHAIF OF COLUMBIA PICTURES CORPORATION 
By Mr. Frohlich. 

Mr. Frohlich: Mey it please your Honors, I represent tho 
appellants Columbia Pictures Corporation. This company has been 
engaged in the business of producing and distributing pictures 
for 27 years, producing them for 27 years. 

It has had its own distributing organization for approxi- 
mately 20 years. It owns no theatres and it never owned any 


theatres. It has its market in epproximately 11,000 exhibitors 


Tho recon hore is vory clonr in that ontire poriod of 
27 years this comparativoly sms11 company did a groat deal of 
4ts business with tho indopondont, little oxhibitor. Many of 
4ts pictures aro purchased or licensed as double featuros in 
tho smaller theatres, and oven in the larger thoatres. © 

It has a limited capital. Its profits have beon modest and 
4n many recent years there vere no profits. 

It has to go out in the market and sell its pictures, and 
this company appeals here from two restrictions in this decree. 
tt wants to modify the decree by eliminating tho injunction 
against block booking, and it wants to further modify the decree 
by eliminating this species of competitive bidding; and those 
tvo provisions are found in sections 7, 8 and 9 of subsection 
2 of the decree. 

We did not appeal from the injunction against franchise 
agreements nor pooling egreements, nor so-called price fixing 
peceuse whether thoy are good or bad, we can live under the in- 
junction; but this company has maintained that it cannot exist 
in its modest way with this new regulatory system of competitive 
pidding. 

There are many reasons why it can't do that. One of the 

chief reasons is an oconomic reason that if this decree is en- 


forced, the theatres owned by the lerge circuits will be ina 


position to acquire under the systex of comy 


titive bidding the 


of the company its poorer pictures. 

Nov, down below in the Court room everytimo something was 
said adout tying in or conditioning or selling ono picture in 
order to 8011 a poorer picturo, vhy it was somothing horrible. 
j will come to that in a minuto and I make the contention in 
this Court that I have the right to sell all of my product if 
yt choose in bulk or in block, that I can condition my picturos 
one upon the other and that there is no lav, whothor Sherman 
act or Copyright Act or eny other statute, which provents me 
from doing that very thing, and I boldly challenge the decree 
on the jurisdiction of this District Court. 

I think it overstepped the jurisdiction of a Court of Equity 
sitting in a Sherman anti-trust suit. It overstepped it by at- 
tempting to regulate and police this industry, and I sey that 
thet is not the function of a Court of Equity in a Shermen case. 

They can enjoin, they can prevent, end they may restrain. 
They have no power whatever to police this industry and to take 
py copyrights, not only my existing copyrights, but those I may 
acquire in the future, and place a restriction upon them which 
is repugnant to the statutory monopoly given to me under the 
Cepyright Act. 

Justice Black: May I ask you under which clause of the 
decree you sez they police this? I didn't quite get that. 


Mr. Frohiich: The entire Section 2 with the subsections 
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7, 8 and 9 are a policing and reguiating provision, in my opinion. 


ghey regulate the industry, ond Mr. Clark in his oponing stato- 
ment mado that vory statoment to your Honors. 

Nov, I am going to try to differentiate betweon block book- 
qng and compotitive bidding, although basically and fundamentally 
they aro tied. Way undernoath thoy are tied up by this question 
of jurisdiction. 

As to block booking, whet is block booking? The General 
sales Manager of Columbia, Montague, an experienced man, pointed 
out in his testimony that originally when motion pictures were 
produced many years ago, in the infancy of the industry, these 
producers had to find a oarket for their pictures, and the way 
they found it vas by selling the pictures to so-called state's 
rights exploiters. A men would have a state like New York or 
nave tvo states like New Jersey end Pennsylvania, and he would 
make a deal and he would take the picture for his territory and 
pey either a royalty or an outright sum or both. 

That went on for many years in the industry. A time camo 
when tho producers vere beginning to invest substantial capital, 
and they could not profitebly exploit the pictures that way. 

So there evolved in the business, there vas crystallized, this 
method of selling pictures through the exchanges throughout the 
country maintained by the producers, end there you have the be- 


ginning of the distribution system, and that has evolved so that 


y 30 or 35 
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piotures are shipped down vhon thoy aro produced, dovn to those 
yoy cities, ani from there thoy aro distributed in tho ad jacont 
yocal territorios to various oxhibitors to show thom in tho 
theatres. 

In ordor to budgot thomsolvos, in ordor to find a market, 
qn ordor to find out whon and vhere and how they could receive 
poney for thoir investmont and profit thereby, those producors 
pegsn to sell their pictures at the beginning of cach soason, 
yhich was in September, in bulk, in block. 

They vould go to the exhibitor and say, "See here, I am 
going to produce a Clark Gable picturo, a Mary Astor picture, 
and so on, and so forth, and I am going to have 20, 25 or 30 
pictures this coming season. I will sell you all or as many of 
these es you want." 

Montague testified here that the practice for him -- he 
yas en original state's righter, an original exhibitor, and 
then became the general manager for sales of Columbia Pictures 
Corporation, a man of vast experience -- he said: 

"I go to the exhibitor and I try to sell him as many 
pictures at tho beginning of the season as I can. If ho 
doesn't went all, I vill sell him less, but I really went 
to soll as many as I can because by doing that I will create 


my market, I will know in Septembor I will require to budget 


ny pictures for the sasuing year, and then I cen shepe my- 
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Nov, what vas terrible or wrong about that? Nothing that I 
can soe, your Honors, 


Thore wan not a scintilla of evidence in that caso -- and 


the case was tried in a most fantantic mannor. Not o witnoss 


yas put on by tho Govornment. Out of 18,000 oxhibitors in tho 
pnitod Statos, vith a11 tho resources of the Government, thoy 
could have put on oxhibitors who vould say that block booking 
{s terrible, it is pernicious, it hurts us, 1t injures us. Not 


one, your Honors, took that stand. 
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The Governzent came in, !n its complaint, with a dofinition 
that block booking was evil because {t wao tied in with condi- 
tioning. It kept harping on thut definition and finally the 
court below adopted that dofinition, and it mado Finding No. 1 
qn which it said that block booking consists of tieing in or 
conditioning. 

Now, two things, it does not consist of tieing in or 
conditioning, and there is no proof that we tied in or conditioned 
ge single picturs; in this record, your Honors will find nothing. 

The Government in its brief ran away from block booking. 

It didn't dare to come along and justify something which it 
induced the court below to hold. It was its duty to come up 
here end say to your Honors why the court below was justified 
4n abolishing this as an evil practice. Here are the facts; 
here is the proof. You won't find it in the Government's brief. 

They said block booking is a part of the franchise agreement. 
Jt {s not. The franchise was something the court below held wes 
a restraint of trade because you tied up your product for more 
than one season. You can have a franchise on one picture if 
you wish. You could say, "T will give you a Greta Garbo picture 
every year for five years." Tne Government says you can't tie 4 


product up for more then one year, because it takes it out of the 


market, it restrains trade. 
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y. Exhibitor. If you don't want 30, I v!ll give you 20." 

Don't forget you are denling horo not vith morchandiso, 
you are dealing hore with literary proporty. You aro dealing 
nore with copyrights, which have a sacred right of their own. 

Block booking was hold logal by the Second Circuit Court 
13 years ago in the Fedoral Trado Commission caso, which is in 
py brief, by the court, in which Augustus Hand, His Honor 
Augustus Hand, sat in that case and approved of the docision 
and now writes an opinion 14 yoars later and says it is an ovil- 

Tow, there is a reason for that. I can undorstand tho 
district court abolishing block booking. It was bent upon 
regulating and policing the industry by means of this compets- 
tive bidding and block booking and competitive bidding don't 
mix any more than of] and water. You can't have them both, 
and you had to get loose from one. 

So, without any preliminaries, without any evidence in 
this case, in spite of the fact that the very court had held 
13 years back that block booking was legal and proper and decent, 
4t abolished it and said, "Out of the window; you are through. 
We are going to have this new system." 

Well, nov, what is this new system? Competitive bidding- 
Getting down to plain English, it is putting our property on 
the auction block. You can't disguise it with high-sounding 


et right down to brass tacks. I heve to 


ck and give it 
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to the highest bidder. 

Now, here io tho fantastico part of thin docroo. It 
abolfshos the practico of {nsorting ino distributfon contract 
the admiss{on price of a thonter. That is an anctont practico, 
your Honors, {in tho theater. The author, the composer, obtains 
royalties on & percentage basis of the monoy takon in at tho 
pox office. That goes way back to tho old days in England. 

That crept into the motion picture businoss so that a 
time cane in recont years when these picture producers invested 
yerge and fabulous sums of money in their productions. They 
wanted to insure themselves of soe return, which was adequate, 
so they began to make contracts with the exhibitor on a percontage 
pesis- 

They would get 25 or 30 percent of the money that would 
cone in from the box office. ell, what was the best gage 
and the best messure of determining the probable money that 
would come in? It was the box office price of the ticket. If 
g man sold tickets for 20 cents to the audience, you !mew very 
well if he had a thousand-seat theater you vere limited to just 
so many dollars. It is natural. If he sold tickets at $1 
apiece and he had a thousand seats you knew you would get more 
money. 

So there crept into this business this custom. On your 


distribution contrect, whet do you charge? We want to know. 


ng from thet, 


1h 


van an ovils 

Kverything In thin bustnown for 40 yours, in thin plonoor 
qnduatry which van brought up in blood and awont and tears han 
pecomo an ovil and must bo abolinhod, and that wan tho paycholo4/ 
of tho district court, 

Woll, the practico that 7 spoke of was cnllod n price- 
fixing 2ystem. I know 41) about tho Intoratato cane. I know 
qn tho Interstate caso thio Court condemnod the fixing of 
ndnigsion prices bocnuse those dofondants had jointly combined 
their copyrights and were using them to keep up prices in 
certain theators for the bonofit of the favored few. Thit woo 
conspiracy « 

Well, in this case the Court said this 10 4 price-fixing 
scheme, but then 1t camo along and tt fixed a greater price- 
fixing scheme in the decree and said those exhibitors can now 
pid for your property, gentlemen. You have got to turn it over 
to the highest bidder, and you have no choice. 

Well, now, you have got to look at the realities, your 
Honors. You can't blind yourselves to life and human nature, 
and if you put this company in the hands of the exhibitors in 
the territories whore there {s competition between them, and 
that heppens in every important city in the United States, 
there fs a possloility -- I am making no charges that it would 


be bound to happen -- but there is a pozsibility that perhaps 
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nappened dofore, bidding for public property, for public con- 
tracts, has alvays boon tainted and vitiated by collusive 
pidding, and tine and again tho Dopartmont of Justice tried to 
stamp it out. 

Well, that may happen here, so we have got to spond 
millions now in producing our pictures, put them on the auction 
plock, and face a possible situation where these exhibitors 
moy Bet together and say, "Now, see here, we can get that 
Columbie picture. You take it this week and bid so much, 
and next week I will take another Columbia picture and pay so 
much.” 

This decree actually invites this sort of bidding. Are 
ve to be placed at the mercy of these exhibitors? The five 
majors, some of them, say: "We like this system; we are experi- 
menting with it." Tt is ewfully good to say that when you have 
got @ full stomach. They have got 3,000 theaters. They are 
permitted by this decree, your Honors, to sell the pictures 
to their 3,000 theaters without a restriction, without a single 
restriction. They can sell a picture for $1; and what do you 
think happens when an exhibitor can buy his picture for anything 
he pleases? 


He is in a position to siphon off from Columbia, fron 


ts, from Universal, the best pictures,ray for thea 
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That van tho economic solution of tho district court to 
the ovils of thin industry, and I say that I ropresent the 
iittle follow, the littlo company, just liko Mr. Raftery here 
and Mr. Cooke represont little companies, who do not havo any 
fabulous profits, and wo vant the right to live and vant our 
place {in the sun as yell. 

Now, with respect to this competitive bidding system, I 
an going to attack it particularly from the jurisdictional 
standpoint. It destroys my good-will, it takes away ny 
monopoly in copyright, it imposes a compulsory license, and 
4t takes my property without due process under the Fifth 
Amendzont. 

(At this point, a recess vas taken.) 

AFTER RECESS 

Mr. Frohlich: Taking up, your Honors, good-will. By what 
right should this district court say that this eppellent after 
27 years in business must disregard its old customers, pay no 
attention to them, and deal involuntarily with those who bid 
highest for its pictures? 

That is an element of good-will. Every company, every 
individual in business has the right to create his good-will. 
It is the intangible. It is the ephemeral thing that gives 
him prestige and tone and enables him to stay in business. Why 


y should this industry of e121 the 


traded indopondont vith alt oxhtbitorn with tho groatont cons1d~ 
eration, oven at a loan of monoy. Ho anid that again and again 
yn compotitive situations vhore the affiliatos had largo 
qmportant theators, he kopt on solling 011 thoso yoarn to the 
yittle independent with whon he had grown up. 

Tho fact was that, and he so testified, -- that 70 percent 
approximately of tho incomo of Columbia Pictures was from 
qndependent oxhibitors, and that is an important thing because 
qt was limited to about 11,000 thoaters. 

The affiliates have large theaters; they have invested 
many millions; they have vonderful theaters; and yet, 70 
percent of our revenue came from the little fellow, from the 
cross-roads. ust that be destroyed by a stroke of the pen? 

Now, 4s not this decree a compulsory license? I can find 
no authority in the books where any copyright owner was ever 
compelled to grant a compulsory license on his work. In tho 
Hartford Empire case, in the National Lead case, I believe 
that this Court granted a form of compulsory license upon 
reasonable royalty to existing patents which had been used 
previously to violate the Sherman Act. 


In the Tiational Lead case the reasoning vas that there 


is a rule 


in patent law that the plaintiff, 


if hec 


> his own 
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damngen, my recovor a rennonablo License foe; and tho reason 
for that rule {is this: It {s a mkoshift dovico. There is no 
provision in tho patent low for anything above an account of 
profits and danages, and injunction, of courso. 

The copyright lay, sinco 1909 and even long before then, 
going wey back, has elvays had a provision for statutory damage! 
realizing that you couldn't prove damage in an infringement 
case, and the defendant made no profits; they, nevertheless, 
said, "We will give you something," so they have put ina 
provision for $250 minimum and $5,000 maximum damage. 

So that the reasoning which lay behind the National Lead 
cease cannot epply to a copyright situation and, yet, here are 
copyrights which we are told must be sold in this manner 
absolutely upon @ compulsory license system, and I think that 
part of the decree violates the lav as it exists today. 

The taking of property, the taking of ny good-will, the 
taking avay of ny exclusive rights in the copyrights violates 
the Fifth Amenduent. I have briefed these questions carefully 
and have submitted the authorities and will not burden the 
Court with them at this time. 

Justice Rutledge: May I ask one question, Mr. Frohlich? 

Ur. Frohlich: Yes, sir. 


Justice Rutledge: Putting aside for the moment your theory 


ions in other decrees, suppose 


Act Dy conbina- 
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tion and the court creates and wo sustain a compulsory 
Licensing provision to ronove the monopolistic offocts in 
excess, or the restraints of trado offoct in excess of those 
justifiable under tho patent or copyright and wholly apart 


fron -- woll, resting on the violction of the anti-trust law. 


1/9 

Now, are you saying that in thin instance that could not 
po dono for you, evon though you aro found to bo n party to 
the violation of the anti-trust Act, a substantive violation 
of tho anti-trust Act, or aro you saying that you are not guilty 
of that violation and, therefore, that romedial provision cannot 
pe included against you? 

Mr. Frohlich: No, sir, I said we wore guilty because’ 
they Say vo, Columbia, combined with tho othors; but I say that 
yonder this decrea I am now permitted to sell my copyrights in- 
aividually, singly, to exhibitors; end when I approach an ox- 
pibitor et arm's length, no longer in combination, no Court can 
texe away from mo tho right to sell all my copyrights in bulk. 
qhat is the distinction I make, your Honors. I have no right to 
teke copy rights and combine them for the purpose of restraining 
trade. 

Justice Rutledge; But if you dc and then a provision 1s 
reasonly adapted to proventing that in the future and restoring 
the competitive situation, why does not that apply to you as well 
as to anybody o1se? 

Mr. Frohlich; Because the provisions of this decree aro 
so stringent that they simply mean that regardless of conspiracy, 
I am no longer a conspirator, I am acting alone, I nevertheless 
have no right to take my copyrights and sell them in bulk. That 
is a distinction, your Honor. 
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can't use copyrights for conspiracy but this decroo goos way bo~- 
goad that and says even vhon I om not conspiring, whon I om acting 
gione in legal and levful minnor, novertholoss I havo no right 
to comdine those copyrights, 

Justice Reed: But assuming thet ymhave violated the lev 
py conspiracy in restraint of trade, is not the Court entitled 
to take what steps may bo necessary and proper to keep you fron 
continuing thet practice? 

Mr. Pronlich: It certainly has that right, your Zonor, and 
4t can restrain ne from continuing any conbinetion I have hereto- 
fore engaged in. 

Justice Reed: Or practices that lead to the result of that 
conspiracy in restraint of trade? 

Mr. Frohlich: Oh, no. The practice of selling your copj- 
rights or licensing in block -- 

Justice Reed: The Court says the only vay that can be 
stopped or the best way thet can be stopped in our judgment is 
to require each picture to be sold separately at public auction. 

Mr. Frohlich: Then that interferes with my monopoly in 
copyright and vegerdless of what I heve done in the past -- I 
psy be the worst conspirator in the vorld -- if in the future I 
don't conspire and I go to the exhibitor alone and say, “Here 
ismy block of copyrights", no Court has the rignt to say, "Yeu 


must stop thet. 
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provious decreos approved or sustained hore has beon that whon 
you destroy or 60 doyond porminsiblo compotitive situations and 
eroato ono which is in violation of tho anti-trust laws, that 
you cannot do some things thoreaftor that you wore able to do 
pofore you made that change in tho situation. 

Mr. Frohlich: I know that this Court has again and ogain 
pold that, but it cannot take avay from mo tho oxclusive rights; 
4t can only say to mo, "You, Mr. Distributor, have no right to 
combine or conspire with anybody eny more." 

Justice Rutledge: As I sco those decisions -- and I may be 
yrong sboutthom -- they mean that in order to do that the Court 
can tell you that you cannot do things in the future which you 
could have done in tho past had you not entored into this viola- 
tion. 

Mr. Frohlich: Within certain limitations the Court can do 
that, and boyond that it cannot. 

Justico Rutledge: Then assuming that you have violated -- 
purely an assumption -- and this is an effective means of pre- 
yenting a continuence of that practice, end you have uprooted 
the wrongful situation which your participation in the conspiracy 
has created, then it seems to me, and I do not see why you are 
any more immuno to that process than anybody else. 


Mr. Frohlich: There is just one thing I want to correct. 


I think there is a 


misconception there. We were declared to be 


conspt 
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defendants, That is vory truo, but thore was not a dit of ovi- 
aonce in this case that the block booking which wo ongaged in 
yas 8 part of that conspiracy. 

There wasn't any proof that ve did anything in block booking 
to justify such a decreo. That is what I say. 

Justice Rutledge: Well, you were part of the conspiracy 
on your assumption now. 

Mr. Frohlich: Which had nothing to do with block booking -- 
general conspiracy. 

Justice Rutledge: General conspiracies have some effect. 
me were fact that you did not participate in that phase of the 
general conspirecy actively would not necessarily relieve you 
of restraint frou them as to the continving practices. 

Mr. Frohlich: But there ves no proof in this record that 
plock booking on the pert of any of the eight defendants had 
anything to do with this, 


‘Justice Rutledge: That is another story. 
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ARGUMENT ON BEHALF OF UNIVERSAL PICTURES COMPANY 
By Mr. Cooko 

Mr. Cooke: May !t plonse tho Court, I speak for tho 
yniversal Pictures Company and tts two distributing subsidiaries. 
We produce snd distribute motion pictures and have no theaters 
and are not engaged in the exhibition branch of tho business. 

Nov, the only section of the decree which concerns us 13 
section II, which commences at 3695 of the record. That is the 
section which covers the restraints upon the distribution 
practices. 

The basic charge against the eight defendants, five of whom, 
of course, are integrated companies engaged in all three branches 
of the business, is concerted monopolizing in distribution end 
exhibition, resulting, as the Government says, in the partial 
excluding of the competition of independent exhibitors and the 
raising of admission prices. 

The Government charges that each of the large theater 
ahains of the five major defendants is in itself a monopoly, 
first, by reason of its access to tio large output of first- 
class feature pictures released by its affiliated distributors, 
and, second, by reason of strategic advantages allegedly enjoyed 


hy {ts various theaters, particulerly by its first-run theaters 


collective 
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thoators and the bent featuro ploturos; and they combined 
and conspired togothor to monopolize exhibition and distribution 

In support of this charge of collective monopolizing among 
the major defendants, the Government claims that a distributor 
which has affilfated exhibition interests -- vhen a distributor 
vhich has affiliated exhibition interests licensos its feature 
pictures to an exhibitor vhich han affiliated distribution 
jnterests, to be shown in the particular localities in which 
the licensee's theaters are situated, it may be inferred that 
she licensor's exhibition affiliates get return commitments 
from the licensee's affiliated distributors, permitting them to 
show such distributor's feature pictures in the particular 
localities in which they have theaters. This is what the 
goverment terms crous-licensing. 

I recite this in order to show that such a charge 1s 
completely inapplicable to the Universal defendants, none of 
whom is fn the exhibition business. They must be connected 
with any conserted monopolizing here entirely from the distri- 
bution side of the case. 

Nov, when ve come to the charge against Universal, the 
first thing is to be noticed is its relative unimportance to 

any conspiracy to monopolize the distribution end exhibition 
fields. It has no theaters at all and its feature pictures 


have not been good enough to even approach criticel importence 
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Thus, in its briof tho Govornmont says, and I quote: 

“The major dofondonts as distributors have collectivo- 
ly controlled and still control tho major part of tho first- 
class film supply." 

Unlike the major defendants, Universal has not spocialized 
jn tho production of first-class feature pictures. On the con- 
trary, it has spocialized in the quantity production of what 
the Government torms "inferior feature picturos". 

These it has regularly produced at the rate of about one 
a week. 

In its brief in the Schine case recently argued before 
this Court, the Governmont conceded that there vas no scarcity 
of inferior feature pictures. It is hardly likely, therefore, 
that thoy were omployed in any monopolizing. 

The important first-class films, on the other hand, derives 
from the fact that they ere the real money makers. This can be 
seen from the fact that although the inferior features are 
three to five times as numerous, the latter, the first-class 
festures in the aggregate gross three tines as much at the 
pox office as do the much more numerous inferior pictures. 

Now, I ought to say that the decree tee forced Universal 
to change its policy in respect to first-class feature pictures, 
which it now prcduces in considerable number, the main reason 


peing that it was vholly uneconomic for it to atterpt to sell 


y picture as 


v7 
roquired by tho docreo instond of offering its ontire soason's 
product at ono timo, 

Tuis prococding started in 1938. A Govornmont oxhibit 
dividos tho fcaturo picturos released by tho oight dofondants 
into five quality brackots in accordanco with box office ro- 
coipts, and it shows for tho 1936-37 soason that ono immodiately 
proceding tho commencement of tho proceedings, thore wore 101 
foaturo picturos in tho threo highest brackets, of which Uni- 
yersal releasod only four, a11 in tho third bracket. 

During tho 1943-44 soason, which vas several years subse- 
quent to tho filing of tho emended supplemental complaint under 
which the case ves tricd, the cight defondant distributors 
roleasod 140 features in the throe highest brackots, of which 
two-thirds vere in the highest bracket. 

Whilo the quality of Universal pictures had considerebly 
improved, no Universel picture vas yet in the highest bracket, 
and it had nearly twice as many in the two lovest brackets 
as in the second snd third highost brackets. 

On the avorage cach yoar only about one-fourth of Universal 
picturos wero porcontags pictures, and this is the customary 
nethod of licensing first-class pictures. 

In its jurisdictional statoment in the brief the Govern- 
mont sets forth the categorios of ovidence upon which it relies 


One, tabulations showing 
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prinetpal thontros in tho principal cities of tho United States, 
and the film rontalo paid by tho affiliated thoatros to it. 
mis is said to havo arbitrarily concontrated film rentals 
jn its hands, 65 voll as in tho hands of the othor sovon dis- 
tributors. 

Woll, that vould obviously be true duo to the fact that 
{t comos noxt in lino after tho five major defendants. 

Tho second .catogory of evidence concerns the provisions 
in its feature film licenses. 

Justice Black: I didn't got that exactly. 

Mr. Cooke: I was reciting the two categories of evidence 
thet the Government rolied on. The first ono was the pattern 
of distribution of our pictures among the theatres of the 
country, and the second one was that they say the provisions 
in our foaturo film licenses are illegal per so and their 
applications show we were engaged in this conspiracy. 

Justice Black: Would it take too much of your time to 
stato @ vord or tvo as to just what features of the decree 
you protest against? 

Mr. Cooke: Although this is not a jury case, I am making 
yhat smounts to 4 directed verdict argument. I am arguing 
that none of these provisions in Section II of the decree 
relating to distribution practices vere properly imposed against 


us. 
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pooause of abnonco of evidence o oven assuming thoro voro 
findings, tho lav did not authorize thom to go that far? 

Mr. Cooke: Mo, thoro is no ronl disputo about the eviden- 
tiary finding hore. It 19 moroly tho ultimate conclusions that 
yoro drayn from thon. 

My position on that is tho samo as that of the Govornment. 
gho Govornment says it doesn't attack any of tho evidentiary 
findings, that it considers to be true ovidontiary findings, 
only the conclusions drawn thorofron; and my conclusion 1s the 
geno vith perhaps ono oxception and that is that there is no 
evidence at all on this conditioning of block booking. 

Nov, on this first category of evidence, tho nennor in 
yhich ve distribute our picturos among tho theetres of the 
country, Univorsal liconses its pictures to all throe classes 
of theatres -- that is, the largo affiliated chains, the large 
indepondent chains, and the smallor indcpondent chains, and 
indepondont theatros. 

58 per cent of its revenue in respect to feature pictures 
-- and I ought to say that this caso is alone concerned with 
foeture pictures. The Court eliminated any controversy con- 
cerning shorts, ctc. 

58 per cent of its revenue comes from non-affiliated 


thoatres. That is, from theatros not connected with the five 
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Nov, tho Government thinks that that category of evidence 


19 important, that vo do a high proportion of our businoss 
with the fivo major dofondants, and wo do. 

Nov, horo is vhat tho Governmont says in its brief on 
this subject, which protty well explains why ve do, completely 
explains it, I should say, and I quote: 

"Thoso major theatro circuits are so Powerful, so 
concentratod in the larger cities, and so distributed 
goographically that no distributor can succoed without 
access to tho rarkets thoy ropresont." 

And the Attorney Goneral yosterday put it even stronger 
vhen he was talking about independent oxhibitors -- that is, 
independent distributors, non-defendent distributors in this 
case, and ho said, and I quote: 

"Indepondent exhibitors must have accoss to affiliated 
theatres in order to live." 

Now, the only difference between Universal and tho inde- 
pondent distributors 1s thut it is larger. In nearly one-half 
of the 92 cities of the United States -- and the Government 
mado this classification of 92 cities of over 100,000 popula- 
tion, and put ina lot of statistical evidence about tho vay 
in which the first runs in those citiss vere licensed -- in 
nearly half of then, these cities, which aro of course the 
yitally important localities in respect of box office returns, 


thore are no indopenlont first-run thoatres at all. 
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In thoso eltios, thoroforo, Univorsal has no option but 


to liconse affiliated thoatres if it 109 going to got any re- 
turn out of those citios, 

In the othor half of tho 92 cities in which thero is 
competition betwoen affiliated first-run thoatres and indo- 
pondent first-run thoatres, Univorsal selocts an indopondent 
first-run thoatro as its outlet noarly ss ofton as it doos 
on affiliated theatro. 

Nov, when it vas doaling in c city whore there was com- 
petition and selected an affiliated thoatre, the Governmont 
pode not the slightest effort to show, no evidence at sll, that 
on the norits we ought to have liconsed the indepondent first- 
run theatre, that it was a better theatre, hed botter facilities, 
was potter located, had better management, etc. -- no evidence. 

The showings in these notropolitan first-run thoatres 
are most essential to establish tho prestigo of a foature 
picturo. Tat has already been gone into by somo of my prede~- 
cessors. They aro very ossential, because in order that tho 
picture shall roalize good grosses in the rest of the country, 
it has to be shown in a first-run theatre in a metropolitan 


center. 
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Tho court bolov mide an oxproan finding to this offoct. 
qno Governuent admits thin in its brief, an 1t han to because 
qt is obvious. Jt onys that from one-third to ono-half of 
q feature -- that in, the douostic gross of a typicel feature 
comes froz exhibitions, two-thirds of which occur in affiliated 
sheaters. 

Nov, of course, when ve have placed our pictures, which in 
she past have been none too high class, with good customers, 
and they have becone known to the public as outlets for our 
pictures, we will stick to then as long as they vill let us. 

So much for this first category of evidence against Universal. 
J think it demonstrates absolutely nothing. 

The second and last category of evidence against us, con- 
zisting of our licensing provisions and their specific applica- 
tions, 1s presented not undramatically in the triple aspects 
of price fixing, discrimination, similerity between our 
specifications and those of other distributors in respect of 
provisions defining the successive playing positions for our 
jicensed pictures and prohibiting shifts therein injurious to 
our revenue. 

Upon the simplest analysis this triple featured case 


disappears in thin air, provided that we may legally grant 


restrictive and exclusive licenses under our copyrights. 
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againot us, this Court flatly sntd that vo could logally grant 
such rontrictive and oxclus{yo lioonnen undor our copyrights. 

Our minfmua prico covenants, an vo shall lator oxprossodly 
show, ore perfectly valid rostrictions to protect our aggrogate 
revonuo from all of the runs of our feature picturos, first, 
second, third, and subscquont. 

I como to the discrimination, tho second aspect of this 
nocond catogory of ovidence. That is heavily reliod upon by the 
government. 

The Attorney Gonoral spoke a great deal about it. Nov, if 
ye have a right to grant an exclusive license under our copy- 
right, of course, we are discriminating against those whom we 
do not grant the license to. It is the very essence of an 
oxclusive licenso, discrimination. 

As I have said, the Government did not even attempt to 
show that we did not license the theater's first run or other- 
yise which would return us the most revenue in each and every 
nase. 

The third thing is similerity of action, and that is the 
last. Instead of granting exclusive licenses for the terns of 
cur copyright, as wo are entitled to do, we license ina 
series of runs granting exclusiveness for a short period of 
time on each successive run with clearance periods between the 
runs. 


ns, want to be known with 
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public as oithor first, sooond, third, or subsoquont run 
theators. They novoer oporate on one run with ono dintributor's 
pictures and on anothor run with anothor distributor's pictures 
oon one run with a part of a distributor's pictures and on 
another run with anothor part. 

A theater's run indeed is largely self doterminod by the 
charactor of {ts physical structure and equipment, the ability 
of its management, and its location. 

Now, clearance js simply a period of mon-exhibition in 4 
psrticuler competitive area following the run. When added to 
the period of the run, it pin-points the successive playing 
positions for our pictures. 

Naturally, oxhibitors do not want different playing posi- 
tions from different distributors any more than they want 
gifferent runs, since a theater, like a hotel or restaurant 
or store, becomes known to its patrons as following a particular 
policy and consistency in this connection is of prime importance 
+o the maintenance of its good will. 

All distributors are anxious to license the best outlet on 
a given run; hence, the exhibitor can get what it wants, which 
43 the same playing position fron all. 


The explanation of why Universal specifies minimum admis- 


gion price for e particuler theater, which does not differ from 


Istributors, defendants or otherwise, 
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The last thing an oxhibitor wants to do 1s to confuse tho 
public with an orratic admission price policy which diffors 
from day to day a5 she shifts from the picturos of ono distri- 
putor to those of another. 

Nov, the moment that all distributors -- and all of then 
do, not only these eight defendants -- exercise their legal 
right under copyright to insert minimum admission price 
sovenents in their licenses, each necessarily specifies the 
same mininua admission price for a particular theater; and it 
follows és @ matter of course that the prices are the same, 
yhet is put in there being the usual admission price of the 
theater. 

The only other complaint about our licensing practices 
has to do with wholesale aspects -- that is, licensing of a 
year's product or that of several years at one time. In some 
cases two theater chains. We think it is clear and will later 
show that the Government confuses abuse of these contracts 
by grantees with their legality insofar as grantors are concerned: 

Why, indeed, 10 years ago in St. Louis in an anti-trust 
prosecution that the Government brought,a civil action, they 
insisted that several distributors give ten-year franchises to 
en independent out there vho had the best first-run theaters in 


St. Loujs, as @ condition of discontinuing the case. 
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major dofendants, just os Univorsal is not in the sume cato- 


gory vith tho pajor dofondants with rospoct to the first-class 
foature picturos, so it is different in torms of powor. It 13 
vastly inferior in tormsaof pover. Thus tho gross asscts and 
gross incoze of the four major dofondants are many times a3 
lerge a5 Universal, and RKO is about twice as largo. 

The Attorny Genoral said a groat deal about the motion 
picture cases coming to this Court, anti-trust cases. 

Now, tho first is tho Interstate circuit case, upon vhich 
the Government so heavily rolied. That hed to do with trans- 
actions 13 years ago, 1934. 

Since such transactions have occurred, the financiel 
control of Universal has shifted to entirely ney hands and a 
new executive mansgoment has boen running the company. In no 
other of these motion picture anti-trust cases coming here 
has Universal boon a party. I should say in no other of these 
notion picture anti-trust cases has Universal remained a party. 

In tho Crescent caso the Lover Court dismissed Universal 
at the end of the trial, and not only dismissed it, but found 
that its operations were either beneficial to independent 
exhibitors or were non-discriminatory as to then. 

After tho dismissal in the Crescent case, we were dropped 
from the Griffith and Schine cases as a party, and it vas not 
pecause of the consent decree in this Paramount cese because 


he consent decree 


1s 

Nov, in the Court below both after the opening statomnt 
van made by tho Government. and after the ovidenco vos 1n and 
the suzmition had beon mdo, or after the min summation had 
poon mdo, the Proniding Judgo, Augustus Hora, oxprosnod tho 
opinion that tho caso against us vas wook, 1f indeed thero wos 
any caso at all. 

As your Honors have hound, the Government jut in what 
vos & paper coso. Thoy culled no ozhibitors at a11, ond no 
exiibitor tostified that any activity of ours Qid then cny 
injury. 

I return to thio covenant in connection with mininum 
admission price. It occurs in the 1lconsing contracts of all 
distributors, whothor or not defondents. Doupite the concen- 
trated attention given by the Govornment to tho framing of the 
consent decrev, months and months of nogotietions, there 1s not 
e vord in tho consent decree about this practice. 

Indood, In his argument in the Schine cese Mr. Wright, 
who will later speak, conceded that auch ea covenant might well 
pe logel. Under this decree the mm jor dofendents in dealing 
with thoir ova pictures have the rigut to license their ovn 
theatres on any terna thoy seo fit and, yet, ve are forbidden 
in doaling with contractual relations with exhibitors fron 


putting in tis covonant against the reduction of current ad- 


Justico Roel: Wat de you dreyv from that? No matter what 
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torms thoy gavo to thoir ovn thoatros, it makes no difference 
in tho ovor-all profits, 

Mr. Cooke: In tho ovor-a11 profits? 

Justico Reed: To tho company. If the company has a wholly- 
owned thoatro, docs it miko any differonce whothor it gets a 
dollar or ton thousand dollars? 

Mr. Cooke: I think it would mako some differonce. I am 
not an export on that because all theatres are not wholly owned. 

Justice Reed: It would have to be 95 per cent. 

Mr. Cooke; hore are various kinds of interest. 

Justico Reed: 95 por cent, as I understand it. If they 
pave & 95 per cent ownorship, there is very little difference 
in what price they got for the picture or what terms. 

Mr. Cooke: I would say it 1s a bookkeeping proposition. 

Now, the fact that tho theatre customarily offers other 
entertainment in addition to our feature pictures doos not 
mosn inthe least that ve are fixing the price of that enter- 
tainment and thus extending the scope of our statutory monopoly. 

The exhibitor can charge anything he pleases for any such 
additional entertainment. Obviously, if he reduces the admission 
price ho has been charging for the combined entertainment before 
he liconsed our pictures, some of that reduction is inrespect- 
to our pictures. This restriction is placed solely, immediate- 
ly and directly upon the exercise of one of the very exclusive 


rights the sta 


nts to us a3 a copyright holder; to wit, 
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tho right to oxiibit; ond sinco we novor part vith titlo 
to the picture, thoro is no control of any rosalo prico. I 
yon't go into that furthor, bocouso I think Mr. Raftory 19 
going to spoak cbout it. 

This ceso differs from the Gonoral Electric caso, and 
thore is no implication crising from tho fact that the licensees 
nave been givon the right to mko, plus the right to vond, and 
thus always has title to the article, tho prico of which is 
fixed. ior is there any complication in respoct to the copy- 
right not covering the ontlre crticle. Tho whole picture is 
copyrichtod, and cach picture is uniquo. 

We have grantod liconsce a prior run and o certain amount 
of clearauce to protect it based on the admission price ho 
tells us he is chavging. We havo either noasured our film 
rental by & percentage of tho film price paid by each customor 
in tho thoatre or by a fixed rental, likewise determined by 
the oarning povor of tho theatre at this admission price. 

Now, vo have on our hands after we have licensed the 
first-run oxhibitor or e prior-run oxhibitor all of the sub- 
sequent-run licenses -- second, third, fourth, going on almost 
indefinitely. Their value depends directly upon tho licensed 
priov-run exhibitor not lowering his admission price. 

To the extent tuet ho reduces it, the subsequent-run 
exhibitor must reduce his aduission price and, hence, they 


will rofuse to pay as much for a picture after the reduction. 
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When vo liconso o prior-run exhibitor and he koops up 
tho admission price, he doos not compete with us becauso ho 
gs in a difforont branch of our businoss. 

Now, under our copyrights vo havo tho statutory right, 
as in tho caso of patonts, to oxcludo competition wholly or 
partially. Wo can exclude some persons and not othors. We 
can exclude all porsons for a limited time. 

Cortainly, thorofore, we should be able to do what we do 
4n connection with this minimum admission price covenant, 
provided ve can take away tho license or the run and clearanco 
provisions granted to these exhibltors who compete with us by 
failing to comply. In doing this ve ere not the least con- 
corned with theatre operating profits, for we have no theatres. 

We have based our argument as to tho validity of the mini- 
mum admission price clause on the copyright monopoly, but it 
would make no difference even if ve didn't have a copy right 
monopoly, because under well-established legal principles, wo 
have a right, I suggest, to prevent the licensees of our unique 
originations from competing vith us so as to depreciate or 
destroy the value of subsequent-run licenses in our hands. 

The only answer to this argument in the Government's 
prief is 6 claim that the Interstate Circuit case is controlling 
peceuse wo suppress competition betveen theatres not merely 
restrict it, betveon successive runs of our copyrighted pic- 


turas. 
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Tals Court, hovovor, snid in s0 many vords in that case 
that it ves not doaling vith tho latter case; on tho contrary, 
noting that rostrictive liconses under copyright aro legal. 

I turn nov to cloarance. Cloarance is tho period of tine 
provided for aftor tho run, 

Naving tho right and recognized by this Court in the Intor- 
stote Circuit cuso and by this end other Courts in patont cases 
to grant oxclusive patent liconsee for tie duration of monopoly, 
{t is not oxcocding Its legal rights, but on the contrary, is 
yofroining from oxorcising thom to tho full whon it licenses 
{to pictures upon the run and clearance besis. 

Now, they put the burden on us of sustaining fhe reason- 
oblenovs of any cloarence vo grant in this decreo; and here 
is whot Mr. Wright, whon Juégo Goddard asked hin on @ motion 
for temporary injunction whet he meant by "unreasonable clear- 
ance", and here is what he said: 

"That iu something thet most of us have been 
struggling vith for years without getting sny very satis- 
factory results." 

It said that this covenant cgeinst admission prices holds 
up prices that may have been egreed upon among others, If 
wo have tho logal right to uso the covenant under our copy- 
right, I can't soo thet thet makes the slightest difference. 

Tow, I cono to this question of uniforuity. The Govern- 


ment says that preof that U 


i with the majors 
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is to do found in the fact that admission pricos and clearance 
specified in licensing of particular thoatros aro protty 
gonorally tho samo. Wo contond such an inference is ontirely 
unjustified. 

I havo alroady statod tho roason in connoction with ad- 
mission pricos, 

In connoction with clearances I have already partially 
stated it, and it 1s sufficiontly seid, I think, and as my 
tine is runing out, I won't go into it indetail, except to 
say thst the focus producing uniformity 1s in tho exhibitor's 
desire and ability for the same playing position from each 
distributor and his ability to get -- suppose, for example, 
he usos tho features of distributors A, B and C, and operates 
on @ double foaturo policy, and in ono of them, in one case, 
¢he clearanco is seven days and in another one it is 14 days, 
and in another ono it is 21 days. It would be clearly in- 
possible for him to book his pictures. 

I come finally to the contention made by the Government 
in its argumont on block booking and franchises and master 
agroenents, that we must license picture by picture and theatre 
py thoatre. It would be utterly impossible for us to do 
any such thing. 

Wo produce nearly 200 pictures a year; ve deal with a 


great majority of these 18,000 theatres; it would mean a million 


tly astronenical seéles cost. 


193 

Ao Colonol Barton, ropresonting thousands of the oxhibitoro, 
said yesterday, thoy do not want to deal that way; thoy want 
an assurance of films. 

On tho conditioning there is no evidonce yhatover. I mado 
tho blunt statenont in my brief that thero vas no evidenco vhat~ 
soover of conditioning, and the Government in its brief hasn't 
the slightost record reforonce to refute that statement. 

As oy predocessor said, the practice has not only boen 
upheld in the Fanous Players Laskey case in the Second Circuit, 
put the Gratz case upheld it in this Court, upheld conditioning 
vhoro 1t was indulged in by © non-monopolistically situated 


distributor. 
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Thoy Mfaminaed the Podoral Trade Comainnton complaint. 
mr. Juntice Brandotn dinnonted, and he anid thoy shouldn't 
havo dismisned it, but that ts all a quontion of fact undor 
tho particular facts of the cnoo; and I think he in right 
clearly as to vhothor thoro has beon an unronsomblo restraint. 

Now, I have timo only to say 6 vord about franchtaon. 
Pporhaps I havon't time. 

The Chief Justice: I believe you are right. 

Mr. Cooke: May I nay a word about franchises? 

I just want to say this: that 1t 1s very obvious that 
franchises with small exhibitors are perfectly legal, that 
they are anti-monopolistic 1n every aspect, and when we make 
thom with the large theater chains, we haven't nearly the 
advantage that the large theater chains have because thoy have 
permanent franchises from their distributor for all their good 
products. 

Thank you, sir. 

Justice Reed: I don't understand yvhat you mean, Mr. 
Cooke, by conditioning. 

Mr. Cooke: That is a very confused thing in this case. 

Justice Reed: What do you mean by it? 

Mr. Cooke: Saying to a man that you can't have one of 
our pictures unless you take some other one of our pictures. 


What we do is offer the 1 ated group of pictures ve 


produce in & season at 


try to sell as many of 
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them as possible. 

If the first man wo offer them to will not tako as many 
as we vould like, we go to the noxt man, and so forth, and 
ye try to sell as many as wo can. That io all. And that 19 
sll the evidence thero {s in this case. 

Now, finally, I ought to say that it is my assertion 
snere {s no evidence in this case under the Falcone and direct 
sales doctrine that ve must join mind and hand with conspirators, 
that there is no evidence in this case to show we did so. 

Thank you. 

ARGUMENT ON BEHALF OF UNITED ARTISTS CORPORATION 

fy Mr. Raftery 

Mr. Reftery: May it please the Court, I am going to speak 
vor the United Artists Corporation. My first assignuent of 
yrror was thet we should heve been dismissed at the close of 
the Government's case. 

My second is that we should have been dismissed at the 
end of the whole case. 

We are not guilty of anything, and we stand on that. 
Historically, the United Artists Corporation was formed in 1919 
by four of the then leading figures in the motion picture 
business: Hiss Pickford, Mr. Fairbanks, D. W. Griffith, and 
Chsrles Chsplin. They had previously, as the record indicates 


in testimony of Adolf Zukor, who was really the founder of 


he idea of selling pictures 
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qndividually and on tho merits of ench particular picturo, 
nad formed A company called Arteraft, and he rolonsed through 
shat coapany and sold thom individually pictures starring Miss 
pickford, Mr. Fairbanks, Willfam S. Hart, and othor important 
rames of the 1915-16-17 poriod Mr. Seymour talked about, 

Theso f)idividusls dosired to expross their own ideas of 
vhst a feature picture should be and in order to do so they 
formed their own company. 

They risked thejr own money and financed their ovn independ- 
ent productions, and froz 1919 right down until today this 
United Artists Corporation has been a haven for any independent 
producer, be he British, American, or Hindu, who had the courage 
+o risk his own money and produce his own quality pictures. He 
nad &n institution which would take that quality picture and 
license it individually for exhibition in any theatre that 
was willing to pay the terms for the license to exhibit that 
picture. 

tow, I can cite to you gentlemen just a few of the pictures 
that tsve been released by this company. Quantitatively the 
company hasn't been too kind to exhibitors because they have 
hee no steady supply of preduction that any exhib‘tor could 
rely upon té run 4 theater. 

These artists may not vant to produce until they find the 


right story and the right cest end t 


ght director and the 
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those artists have in mind. 

So, there has been no oteady supply of products from the 
United Artists over the ontire 23-ycar porfod. In fact, the 
evidence shows one year ve had four picturos, and I challonge 
even the Redio City Musis Hall to stay in business with four 
pictures ina year. One year ve had 25. I think that vas the 
peak year, but you can figure an average of 12 to 15. 

I think the findings indicate we had somewhere betwoon 
3 and 5 percent of the total number of features released during 
this period of this suit. During this period we gave the public 
4n the early days such pictures as Way Down East, Polly-Anna, 
Mark of Zorro, end then coming down to the later years and we 
nad the David 0. Selznick pictures, the Sam Goldwyn pictures, 
and Walt Disney pictures, and even got hardy enough to have 
Henry V, which played here jn Washington. The immortal Bard 


wrote the story, except that it was in technicolor. 
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Wo havo heard a lot of high-sounding phrasos horo about 
puns, cloarancos, proforences, priorities, many of which word 
coined by our frionds to tho right, and many of which sound 
yory technical. 

Motion picture business is a part of show business. Show 
pusiness goos back many yoars, In our monory tho principal 
ontortainment of yostoryoar was the legitimate thoatro. You 
ned all of theso runs and preferences and priorities and clear- 
ances in that form of ontortainment. You had thom far moro 
than you have in the picture business. 

My, Ziogfeld. produced The Follies, and it played in one 
theatre in New York, nover played any other theatre. It went 
up to Boston and played the Colonial; wont out to Chicago and 
might play a big theatre there, perhaps play 25 big citios 
and if you vanted to soo it, you had to journey to a big city. 

General Donovan this morning brought back memories of 
B. F. Keith's vaudeville. That was the second form of enter- 
tainmont before pictures. In Boston we had B. F. Keith's 
Thoatre on Washington Street. It was the only theatre in that 
aros that played B. F. Koith Vaudeville. No other theatro 
got the Big Time, Big Time talent. 

The same thing in Providence. You had the Albee Theatre. 
In Louisville you had 4 theatre and in San Francisco you had 
the Orphoum Theatre. That show would play that theatre and 


pley no other th: 


> 


199 
Thon vo had a thind form of ontortainmont prior to pic- 


tures. Thoy called it burlosquo, not tho burlesque wo havo 
today, but it vas rathor a happy combination of low comedy 
and dancing and oinging. You hed the Columbia Wheel, ono 
thoatro in about 40 cities. That show vould play ono woek in 
each town and novo on. 

The picturo businoss came along and gradually got to a 
point wnore the talking picture ceme along, and tho talking 
picturo entered tho scono sozowhere around 1926 or 1927, and 
what happened? Through sone magic or wizardry thet we cannot 
define, you are able nov to go into & theatro and visaully 
and vocally see and hear a dramatic porformence, whether it 
4s Shakospeare or Abbott and Costello; it is still somo kind 
of a dranatic performance, and that ontire performance is put 
onthe scroon not at extortionate prices for tho Spence School 
girls, a8 suggested yostorday, but at evory conceivable price, 
poecause of tho improvement that the motion picturo ieee 
mado to tho old form of show business. 

Todsy I think it was our competitor lietro that made a 
picture called The Ziegfeld Follies in technicolor. It will 
play a first-run maybe at the Capitol Thoatre in Now York 
City. Within soven days thereafter, after 1t finishes that 
run, it is at a cheaper prico at tho State Theatre on Broadway. 

It gees to the Metropolitan In Brooklyn. It goes down 


y the sane picture in exactly 
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the same form it vas prosontod in tho Capito) Thoatro und 

tho same glorious Technicolor or whatovor adjoctivo thoy cook 
up to describe 1t, and it 1s oxhibited for as low as 15 conts 
to that portion of tho public who aro willing to walt a little 
vhile to see it in oxactly tho samo form, big time all tho way- 

You don't have to journey to Boston or to Buffalo or to 
sny tovn in the country. That picturo will ultimately be shown 
at a price to neot the pocketbook. 

Nov, that {s the system that tho Government is attacking 
snd seoks to strike down. Thoy call it runs, they call it 
preferences, they call it clearances -- call it any namo you 
vent, but this industry has rondered to the public a service 
and en opportunity to soe the top pictures, or tho vorst pic- 
tures -- and God knows ve havo some -- at prices to fit every 
pocketbook and within a reasonable time. 

I think all the sales managers testified that within eight 
or nine months after the first run in New York City the picture 
is pretty woll exhausted and having pretty well oxhausted its 
run ovor the 14,000 theatres. 

Let's got back to United Artists. Mr. Wright or his 
asgzociatos chided me because I called Lazarus as a witness and 
didn't call some film peddier who was out peddling film evory 
day. Mr. Lazarus has been with the company since it started 


in 1919 and has a thorough Imovledge of the manner and method 
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Nr. Lazarus producod distribution oontracta, You seo, 
yo own no thoatres, vo produco no ploturon, vo don't own a 
studio. Our ontiro stock in trado consists of somo socond- 
nand dosks, chairs, somo salosmon, and good will. 

So wo havo contracts vith all kinds, shapos and mannor, 
of producors. Wo had Nr. Sam Goldwyn for many years, one of 
tho finest in tho business, and ho loft uo and vont to our 
competitor, RKO. 

We had Disnoy, and he loft us after a while. Ie now is 
with RXO. 

Wo hed David 0. Selznick for many years. 

Hr. Lazarus camo dovn to Court and brought two of tho 
original distribution contracts, They arc very simplo contracts. 
One he brought down, as I rocall it, vas with Bing Crosby Pro- 
ductions. Bing docided to bo a producer. 

Bing nade a picture called "The Great John L." Ho camo 
to United Artists, and vo nade a contract to distribute it 
vorld-wide, In that contract -- cand the provisions of the 
contract were incorporated in the findings, and I think it 
is 109 of tho findings -- first of all, tho producer of oach 
individual picture doterminos the sales policy of each indi- 
vidual picture, 

hen he delivers a pictura he says, "Mr. United Artists, 
I vant this picture sold this way", and vo have to follow his 


directions. 
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Again, I think Lazarus testified tho day vo tried tho 


caso, Or ono of the days ve triod the caso -- vo wore thoro 
for almost eternity -- ho testified that wo had 23 producers 
thon oither producing or supposed to produce and release to 
us. Esch one of those producers has a producer's ropresonta- 
tive, snd under their contract we are obligated to 3011 cach 
picturo sepsratoly and individuelly, which we think is o lot 
potter then the auction block that has been talked about today. 

I might say in passing there that that auction block 
system hes such an appearl that Joseph P. Day, the leading 
real estate auctioneer, made an application to intervene so 
that he could become the chief auctioneer for the whole indus- 
try. Thst was done seriously before this statutory court. 

Now, under our written commitment we must go out and 
get the highest terms thet we know hoy from each theatro re- 
gerdless of ownership, regardless of whother it is affiliated, 
regardless of whether it is one of Mr. Barton's Southern Re- 
publicen Conference of Theatres. 

(Laughter) 

We heave to get the highest terms we possibly can on 
each contract. 

Then it comes into the home office and vhen the home 
office gots it, this Mr. Lezsrus, whom ve called as a witness, 
looks 1t over. We cen't accept it. He then has to submit 


it to t 


ah producer. 
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We have ¢ porfoct: example In ono of tho contracts -- 
in fact, the hardost thing I had in roading tho Govornmont’s 
priof was to find any montlon of United Artists in 1t, but 
y did finally, end ho compleins about Exhibit 270, Govornmont 
oxhibit. 

Nov, that is a contract which ho calls a master contract, 
another one of these coined phrases that they seek to plague 
us with. It is a contract mde with Mr. Devis!’ client, the 
yoow's Company, who operate 60-odd thoatros in tho city of 
yow York. It is for @ picturo called Johnnio Como lately, 
in which James Cagney appocred. 

We say it 13 a good picture. We don't claim it is in 
the class with Yankee Doodic Dandy or any of the othor fine 
pictures Cagnoy made whon ho was with Warner, before he came 
tous. (Laughter) But it is e good picture, and Mr. Wright 
cowplains about it. 

No calls it a mastor contract. I think our salesman did 
a grand job. He sold this picture for 60-odd theatres. He 
got 25 per cent of the gross receipts of each theatre, but 
being a little avericious, he also got a good big bonus on 
top of that, and thero is the part thoy kick about. 

Aftor the theatre has earned -- the group of theatres, 
about 60 of thou -- have earned their house expenses, let's 
ple, that the house expenses 


assure, for o ©, to make it sin 


of 
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Wo got 25 por cont of the gross up to that 100, 30 that 
pokes 25,000 vo got. Thon zou odd the 25 to tho 100 and that 
pakos their oxpense 125, 

Thon vo allov tho Loow's Company half of our film rontal 
as 4 profit, tvolvo fivo. That is one hundred thirty soven fivo- 
After that we tako fifty conts out of every dollar that coves 
in the box office. 

That is ono of the proferonces and priorities ve gavo to 
Loov's. (Laughter) 

Another thing, and that ison page 47 of the briof, and 
it is the first complaint he has, I believe. Again thoy 
pust give us proferred playing tine. That moans the longost 
number of days thst any picturo plays regularly in those houses. 

Again thoy must bill it under this contract at the top 
in the ad. If thoy are going to play ono of their own pictures, 
it 1s down on the bottom vhore you can hardly find it. 

Now, that is tho type of master contract the Government 
seoks to strike down. The point I was coming to is what hap- 
pened? We couldn't even accopt thet contract ourselves. We 
had to send it to Cagney's representative, and the reprosenta- 
tivo is fellow named Heinomsn, and Heineman then approved the 
contract in writing. 

Then the contract goes back to Lazarus, end then ve tell 


Loew's, "You finally have a deal". That is tk way our product 


4g s 
is so 


old, end must bs sold. 


205 

Justico Prankfurter: I don't suppose Hotnoman {io o 

dofondant. 

Mr. Raftory: Woll, ho may bo in Loow'n mind, but not 
in ours. 

That {5 all in Finding No. 109. That is the mochanics 
under vhich wo oporste. 

Nov, ir. Clerk yesterday -- and I know he didn’t do it 
yntontionally -- whon ho wes referring to ninimun admission 
prices -- end I am going to argue thet for a fev ainutes -- I 
ymov Judge Proskauer, but I will do tho best I can -~ he said 
in all those contracts thoro vas this insidious prevision 
against edmission prices with theso terrific penaltios. 

That vas one the statutory court missed, es far as United 
Artists vas concerned, although I tried in the bost English 
I know to point it out to thom. 

The only provision we had in our contract about admission 
prices is in this exhibit No. 270 -- that is the Governuent's 
exhibit, not mine -- the exhibitor varrents he charges minimum 
admission prices after 5 p. m., adults, children, matinee, 
adults -- and they are blank. In other words, we did have 
a warranty at the tine the nen signed the contract that that 
was his adpission price. We didn't say he had to have that 
adoission price for the ongegoment, but ell the contracts ny 

friend Mr. Wright put in evidence -- and I am yet trying to 


to evon fill 


That vae the rule vith Un{ted Artistas, and any findings 
of find are clearly vrong tn hore. 

Hovever, on admisnion prices I vould like to say this: 
jdainsion prices, in my opinion, fon't price fixing at all. 
We are licensing the right to publicly perform a dramtic 
coaposition for @ limited number of days ina theater. We 
pre selling nothing. This exhibitor must play that picture 
only in that theater and only for the number of performances 
he 18 permitted to perforn, and then roturn the positive 
prints. 

The positive print is only incidental to the exhibition. 
we don't fix the price of the sale of the pictures. They 
aiffer every time a salesman sits down with an exhibitor. He 
comes back with a different deal. 

That {8 proven in another exhibit ay friond has here where 
a salesman vent down and took four pictures down here to a 
town jn Florida to sell to an affiliate of Paramount, and 
we have a provision in here that for convenience he can put 
more than one picture in each contract, but each picture 13 
considered as @ separate contract. It 13 just to save writing 
and writing and writing. 

One picture, I think, was called Stage Door Canteen, and 
the salesman got 35 percent of the gross, end Johnny Come Lately 
he got 39 percent of the groas, and on é picture called Hey 


Diddle Diddle, 1 Fi . he got 25 cercent of the gross; 


and then he got down to vhnt {nm known an n horse opern, 4 
vestorn, and he sold that for $1500 flat for the thentorns 
qnvolved. That {9 another form thoy aro kicking about, 
vhere you go and sit down vith an oxhibitor, and ho has got 
ten theaters, and you soll him for 41500 flat. 

That vas in tho Crescent casv. By tho way, I think Mr. 
clark yestorday roferred to United Artists boing the goat or 
the one convicted in the Croscont caso. United Artists in that 
case was found not guilty of conspiracy. 

Judge Davis expressly held in his ‘opinion that they were 
not guilty of conspiracy, that they were not a party to the 
conspiracy, but he held in Rogersville, Tennessee, & town of 
1600 in the mountains there, that they had refused to sell 4 
man named Miller who had 195 seats in a theater without any 
chairs, and had gone across the street and sold a new peautiful 
nouse nine pictures during 1935-36; that in Athens, Alabama, 
a town of 4,000, we had refused to sell e man who cane in, 
rented a store, and put an old-fashioned pot-bellied stove 
at the head of the place and a long pipe down, never really 
got open, and ve refused to sell him some pictures, and he 
let us off without costs, and he said, "You can't do that 
again. If they open up again, you have to sell then.” 

He seid sonething to that effect. 


But we didn't 
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no comments made tn thin Court. 

Nov, 49 Lo clonranco, adminnion pricos, vo think wo 
phould have the right vhonover ossentinl or noconsary to 
qnsort them, provided vo do 1t individually without consulta- 
tion. Take, for oxamplo, 4 picture like Honry V. That is 4 
shnkespoaroan picture. Wo vent to the sent of culture to 
opon, Bonton. Wo found a theater there that had not been 
open for tvo yoars, tho Enquire. After cloaning tt up, ve 
opened the picture, charged $2, showed it as a road show and 
aid very voll. 

It required special exploitation, special handling, because 
qf ve had sent it up thore and put it in the ordinary theater 
and the ordinary opening, the chances are nobody would have 
come to see it. 

We came down here to Washington and took a small theater 
nore and did the same specialized job. 

Now, this point I am making is road shows. That was 
urged at great length before the statutory court but completely 
ignored. Say we make no provision for road shows. We think, 
above all, there should be scwe provision to take care of road 
shows in any of these decrees, no matter who is involved. You 
don't have but a few of them. I think etarting with Birth of 
A Nation in 1915, we may have hed 10 or 12 of them over the 


28 or 20-year 
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Clearance {5 One of those things that you soll tho samo on you 
go price. J go in and I try to soll Mr. Wright a picture, and 
no says, "All right, Iwill buy it." I will say, "You can have 


" y say, "I will givo you seven days clearance. You can 


qb. 
pave it seven days ahead of your associate here." Ho says, 

"On, no; I get my picture from Metro and I got 14 days. If you 
vant to sell me, you have got to give me 14 days.” 

It 1s the uniformity that comes from competition and nowhere 
ese. 

Now, es I say -- and I sce my time is running out -- United 
artists is an independent. It has no theaters, 1t 1s not a 
producer, it wants to go along selling its pictures individually 
and on the merits of each picture without any auction blocks, 
without any interference or without being forced to go into 
any plan or scheme or any great method. 

We have been able to go out and gross phenomenal grosses, 
and we have stayed in business during this entire 29-year 

_ period, nothwithstanding all these awful things we have heard 
about the Big-5 or Little-3 or any of these other things, and 
it is an interesting thing, and I am going to close on that note. 

Justice Black: Mey I ask a question? What particular 
part of the decree do you object to? 

Mr. Reftery: Every trade practice they seek to regulate. 


n prices, the right to insert it if necessary, 


a 


conspiracy + 

Clearance, on clearance I object particularly to that 
provision in the decree which says you aro only authorized 
to give such clearance as tho oxhibitor reasonably needs. We 
say the clearance should be such clearance as ve neod to protect 
our revenue. 

We are selling the picture. In othor words, the statutory 
court took away from us that powor which we would like to have 
to ssy what clearance should be inserted to protect our revenue, 
pecause we are the ones that have to assume the whole risk of 
loss ond production. 

Justice Frankfurter: As I understand it, you vant to be 
taken out of the decrce entirely. 

Mr. Raftery: Absolutely. We want to go home free. 
(Laughter. ) 

Justice Black: The question I was asking was, assuming 
you don't get that, what are your objections? 

I understood you wented to get out. 

Mir. Raftery: We object to inclusion in those trade 
practices. We want to sell our pictures the way ve have been 
selling them under Finding 109 of the Findings of Fact, individual- 
ly and severally in an open and free market, and we want to 
reserve the right to select our ovn customers and to sell then 


or not sell then, provi 


Justice Douglas: Do you ohnllonge tho finding that you 
vere a mombor of the conspiracy? 

Mr. Raftery: Yos, dofinitoly. Thoro js no ovidence, 
none whatsoovor, that tho United Artists was. 

Another thing, you seo, ve are not a public company. We 
nave no stockholders. Wo have never sold any stocks, bonds, 
or borrowed money or any of that stuff. Today we have two 
stockholders. We had three when the trial was on. Selznick 
sold out, and ve have tvo left. 

There is one point in all the argument that hasn't been 
mentioned, either by the Government or by any of my distinguished 
associates. All of this hockus pocus in the decree doesn't 
compel @ sinngle exhibitor to buy a single picture that you 
release. He can leave you out; he can forget you. 

That monopolist who sits all alone in one town, one theater, 
4s the biggest monopolist in this business. He can pick, he 
can choose, he can leave you out. You see, this is a one way 
street. They try to compel the distributors to auction the 
pictures or make them available and give every exhibitor an 
option to play them or forget then. 

That is one of the big economic vices. They want to leave 
the entire risk of loss on production on the producer and the 
distributor. Thank you. 


Justi 


21? 


Sustice Rutledge: Concoiving that to be tho monopoly, this 
decroe {s designed to rotain that freedom for him. 

Mr. Raftery: That to right. 

Justice Rutledge: In other words, a buyer's frocdom 19 
not the sort of monooply that the Shorman Anti-trust. Act was 
directed at. 

Mr. Raftery: There wes one point I forgot to mention, and 
Mr. Davis went outside the record, and I am going out on just 
one point. 

All a decree of this kind does 1s give a lot of these 
fellows the opportunity and the chance to begin a lot of private 
lav suits relying on this decree, and then sone fancy expert who 
will cone in, and with all due respect to this Court, use the 
Bigelow case es precedent to tell you how much more money he 
would have made than what he made operating under present 


methods. 


ARGUMENT ON BEHALP OF WARNER BROTHERS 
By Mr. Proskauer 
Mr. Proskauer: May {t please the Court, I represent 
Warner Brothers, vho mado the pictures for James Cagnoy when 
he was good. 

I have set for myself the very difficult task of conden- 
sing in the tine allotted to me a reasonably compact argument 
for the defendant Warner Brothers solely as appellees and 
solely on one point. 


I wish to accept the gage thrown down by the Attornoy 


General and argue solely the question as to whethor this decrec, 


assuming the illegitimacies with which we were charged vere 
proved, whether this cccrss represented an abuso of discretion 
by the trial court in that it did not decree divorcement. 
Thst is the real fundemenial issue in this case. 

I begin by pointing out that the burden there on the 
Government is strong. This Court has said recently that 
the molding of the peltet is a matter primarily for the 
trial court, and unless there cen be a showing here thet 
there wes an abuse of discretion in the trial court, the 


Attorney General must feil in the appeal he made to your 
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aiscuss then vith your Honors {n relation to the docreo, 

to sustain my thesis that not alono was thore no abuso of 
discretion in the trial court but that to havo docrood divorce- 
ment here would hove beon 4 gross broach of discrotion. 

With that preface, let me say a couple of general things 
about Warner Brothers -- and I assure you I will not burden 
you vith statistics. 

Warner Brothers own three percent of the theaters, 
collect eight percent of the box office of this country. 

They pay six percent of the film rentals of the co-defendants- 
That is not very monopolistic. 

Does their business show the inordinate profits that 
one essociates with gross monopoly? The record shows we 
make one and one-quarter percent on our assets, two and three- 
quarters percent on our net worth, and two and one-fifth 
percent on our turnover. 

When we acquired our theaters, did we acquire them for 
monopolistic purposes? Not only is the finding to the con- 
trary, but our acquisition of theaters is one of the great 
epics of the profession. 

Werner Brothers developed talking pictures that you 
hsve heard about just before the turn of 1930. it cost them 


$25,000 to instell the necesssry epparatus in a theater. 


5 
o 
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vho didn't vant talking picturos {ntroducod; and what did wo 
do? 

Wo vent out and bought tho Stanloy chain of thoators 
vhich controlled a group of theators in Philadolphia and its 
neighborhood and woe used those thoaters not in monopoly but 
in the most violent competition with the other producers in 
the industry. By our risking our money in those theaters 
we msde possible these exhibitions of talking pictures in 
these theaters, about which my friend Mr. Raftery so enter- 
taining regaled your Honors. 

Have we used those theaters in a way to encroach on 
others? Let's see. We reached our theater peak about 1931. 
We then hed about 540 theaters. Today, we have 40 less than 
we had in 1931, when the number of theaters in the country 
has increased by 40 percent from approximately 15,000 to 
19,000. 

That is not a background of exclusionary monopoly. 

Do we exclude people from production? Let me read you what 


Mr. Wright said: 


"If you are competent producer and can make 


a good picture, you can get one of these coapentes 


to releese that film.” 


That is the concession of the Government, end it wes 


{ndependent companies like Monogram and Republic, and tho 
onormoun grovth {n independent production in this country. 
That doesn't look like exclusfonary monopoly. 

How about our rolatfony with our co-defondants and 
yith the independents? 30 percont of our income comes from 
foreign trade. That is very important. The evidence 1s that 
we make no money on our domestic trade. We break evon. 

Our profit is in our foreign business, and that is the 
common experience of all these companies and that is a vital 
thing when I come to tol our Honors ono of the reasons which 
actuated the court to refuse to accede to Mr. Wright's 
requost to deliver the lethal blow of dissolution. 

How about the division of our domestic revenue? Four- 
teen percent of it we get from our own theaters, 25 percent 
of it we get from the other defendants, 60 percent of it -- 
and this is an inverse of the way the Attorney General stated 
4t yesterday -- 60 percent of it wo get from these independents 
that ve are charged with crushing; and I join with Mr. Raftery 
jn his comment on the vocabulery of the Government. 

When you contrast all this talk of theirs about conspira- 
cies and restreints end technical violations of the Sherman 
lew with the picture you got here yesterday from my friend 


Colonel Barton of 


real relations that exist between my 


elfents and the zy ee Meg simi] 


tion and the 


friondly with for yenrn, old ountomorn againat whom we do not 
enforce the letter of the contract, old customors that have 
qnerenned not only largely tn number but havo {ncroased in 
prosperity to 4 point unheard of in any other business in 
America -- when you contrast that with the tochnical 
yorbinge that you will hear tomorrow fron my friend Mr. 
wright, I em rom{ndod of a phraso used in trat great book 
The Age of Jackson, that the Government 18 showing in this 
enso o doctrimire proferonce for deductive logic over the 
fucts, and tt 19 the real fact of this case that I wish to 
as your Honors to impact upon the analysis that I shall now 
procoed to make along the lines I have indicated. 

First, what wore ve held innocent of? That is important 
when you 4re trying to make the punishment fit the crime. 
pinding 119 states the present theater holdings of the defendant 
exhibitors aggregate little more than one-sixth of the theaters 
of the country, and by such theater holdings alone the defendants 
do not and cannot collectively or individually have a monopoly 
of exhibition. 

I shan’t overlook this vord "only", because it has got 
to be brought into context with what the court found we were 
really guiity of. 


Now, the five mejor defendants cannot be treated collective- 


“fon in exht- 


poliz 


en 
the evidence on vhich that ffnding {9 baned. 

My friend the Attorney General hore talked yontorday an 
though your Honors vore a jury, that you wore going to rotry 
this question. I will undertake to say that if you wero revic¥~ 
ing weight of evidence as vo analyze it in our briof, that 
finding vas coapulsory. 

Let mo 69 forward. Finding No. 152 states thore is no 
proof that any of the corporate dofendants was organizod ‘or 
hes been maintained for the purpose of achioving a national 
monopoly eithor in production, distribution, or exhibition, 
your Honors, of motion pictures except as shown in Findings 
153 end 154. 

Finding No. 153 hes no finding of any dereliction in 
4t, end, therefore, I come to Finding No. 154 as a finding of 
what Justice Rutledge, I think, very aptly asked one of my 
predecessors, what we were guilty of, and I am sure sono 
question of that sort came from Mr. Justice Douglas. 

The court found this: The illegalities and restraints 
nerein found are not in the ovnership of many or most of’ the 
best theaters by the producer-distributors. 

In other words, the trouble did not stem from the 


theater ownership. What did it stem from? Admission price 


non-competitive granting of runs, formula deals -- 


I vontt take the trouble to read all those. It isa 


qnvalid, © finding vhich T am not now attnoking on this 
argument. 

lat ne amlyzo those. Pools. It is a terriblo word. 
Jn all their hintory Warner had 2? pools, 13 of them vore 
not with their co-dofondants but wore with independent 
theaters. They havo all been enjoined. They have all been 
wiped out. They have no relation whatever to theater 
ownership. The injunction killed them root and branch. 
partial ownership of the theaters has been enjoined. 

I want to say just a vord about that. JI am in sympathy 
with the argunent Mr. Seymour made as an appellant there, 
put if he fails in that eppeal, and I am not arguing that, 
the injunction which directs the divestiture of theaters not 
owned up to 95 percent will make the statistics which were 
used by the Attorney General yesterday look like the snows 
of yesteryear. The whole picture of this country will be 
changed. 

I have analyzed that in my brief. I tell your Honors 
that there won't be a vestige of any such picture as he 
painted, and I am sorry he is not here to hear me say that 
even in his beloved Texas, which he referred to, everyone of 


those theaters will beccue independently owned if the provi- 
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You have hoard the argument on that. We think vo havo been 
yery heartily enjoined there, and vo ought to havo a right 
to oxpand if vo do not transgruos tho lav, but that doesn't 
relate to tho one subject I want to keop my mind on. That 
qs block booking. 

Warner Brothers havo sold every one of their films picture 
py picture since the consent decroo. We are not interested in 
that. It doesn't stem fron theater ownership. 

There is much in vhat my friend Colonel Barton said 
yesterday. I think the injunction agefnst block booking 
hurts the independent exhibitor more than it hurts us. Theat 
ts one of the penalties they pay when you get -- and I say 
this with all deference -- a highly technical and bureaucratic 
qntrusion into e situation where Colonel Barton said they 
don't understend what the men who have lived with it have had 
to go through. However, block booking has nothing to do 
with theater ownership, and it has been erjoined. 

What is next? Foraule deals, master agreements, fran- 
chiges, nothing whatever to do with theater ownership. They 
have been enjoined. We have been cut off from thea. 

Our franchises vere cosnon with affilieted and unaffilietec 
circuits. Nobody ever dreamed until this Court spoke that it 
was a crime to give én exhibitor a franchise, which is nothing 


more then & ov more than & year co use your pictures. 


the Governaent to givo a franchise as part of tho sottlement 
of litigation out {n St. Loufs. Thnt 15 wator over tho dam. 
qt hasn't a thing to do with theater ownership. Formula 
deals are enjoined, mastor agreoments aro enjoined, and 
franchises aro onjoined. 

Now, I come to that horrid thing that they cell price 
fixing. This 1s the most amazing case of price fixing that 
J think has ever como before this Court. Let me read you 
their finding, your Honors. 

The minimum admission price included in the licenses 
of each defendant are in general uniform, being the usual 
admission price currently charged by the exhibitor. 

That {is what tho Government says is price fixing. 
Everybody knows that theaters have a drift to a uniform 
price. There are 50-cent theaters and 75-cent theaters and 
$2-theaters, and the evidentiary finding is that we actually 
did the terrible thing not of trying to fix their prices 
in any actual sense, not of coercing them into any price 
fixing, but of inserting in our licenses the schedule of 
prices which e theater ordinarily maintained. 

The court below ssys that is illegal. All right, 20 


what? We will stop putting it in. We have enjoined fron 


second, that 't han been absointedy cut off and that 1t has 
no relation whatever to theater ovnershty 

Clearance. Your Honors, vhon we signod that consent 
decree, ve did everything that humin boingo could do to make 
clearances reasonmiblo. Wo not only consont to that: arbitration 
system about which Mr. Justice Frankfurtor inquired, wo put 
up the money for it, hundreds of thousands of dollars a 
year, and ft worked in such a way that the court gatd, “We 
strongly recomend that sone cuch system be cont7nued.” 

Tnese tribunals have dealt with trade disputes particularly 
es 20 cleerences that run with rare effictency, a8 both Govern- 
sent counsel and counsel for the other partioas have conceded 
That ¢s shat we bufit up to police our own clearance systen, 
and you know wnat a complicated thing it 1s and why in God's 
neme the Government say fit to find it necessary, even though 
they had prayed in their bill for such an arbitral system 
to strike it cown by refusing to consent to its continuance 
when we were begging for it and still are begging, it is one 
of the mysteries of this case. 

Justice Frankfurter: Are the avards of those tribunals 
available in bound form anyvhere? 


Mr. Proskauer; Yes, sir, your Honor, if you would like 


shou nen 


nm them °\ your donor 


Discriminat tun tne fureg 


f, S4¥e The court, 19 
not to de construed as indicating that tho distributor 


defendants have ciscriminated among their licensoes with 


respect to fim rentals, clearances, or ninimua admission 


#ind of diserimination ve ware guilty of 


4 


TC 
Lut 


Just diseriainition elany tne tir 
those particular chings that I read from Finding No. 1*« 


all of which have been enjoined. 


how the Govergnent eay about this d 
lam nov talking about It oxtra the competitive bidd 
provis 45% the injunction provisions, whien Colones 


siia of which we verg found guilty 


The Governuent s the court was clearly correct in 
finding that the entire run, clearance, and admission price 
structure was miintained by license agreements, not by inte- 
gration, but by license agreements. And we have been enjoined 


from having those license agreements, and Colonel Barton is 


right, and in one of the rare lucid intervels of the Govern- 


ment's brief they say this: 


That in vbnt tho Govormont saya, That 19 vhat wo say, 
and thin decroo {nm adoqunto, ample, ovon without the coapot)- 
tive bidding syaten. 

Nov, lot mo junt ony a vord about compotitive bidding. 
The pattern at this timo of this schemo nooms to be sonewhat 
cloudy, but it isn't cloudy in fact, and I want to road it 
to you. During tho summtion of this case Mr. Wright said: 

"T soe no reason why pictures should not be 
sold competitively.” 

Judge Bright asks: 

"What do you mean by that?” 

Mr. Wright ansvored: 

"Putting picturos on the auction block does 

not eppeal to we as anything which 1s inconsistent 

with the purposes of the Sherman law. I do not seo 

why they should not go on the auction block." 

Thet is the origin of the competitive bidding provisions 
of this decree which wore inserted thero in a request of 
Govornnent counsel made in swamation. 

It did not spring full-fledged from the brain of the 
judges who constituted the statutory court; it sprang fron 
the lips of My. Wright as I raad it to you. 

Now, what is our position about it? We do not wish to 


trade canpetiti bidding fcr a death sentence, which would 


ao5 


If your Honors bolfeve with Colone] Barton that, this 
dooreo to adoguato in Sto injunctive provintons, don't lot 
anybody hore givo you tho tdon that vo aro trying to foment 
coumpatitive bidding. Wo aro taking 1t because the court 
prosertbed tho dose and proser{bod the dose ac one of the 
ntops which caused it to dony the Govorrment!s request 
absolutely to ruin us by tho divostiture which the court 
rofoctod. 

We pgroo thut no groater harm 1s going to bo done by 
trial of ft wfth the reservations in the decree of jurtisdic- 
tion. Wo agroad that probably {t can he made workabie. 

We think 1t ought to be tried. If any of these untoward 
gonsequoncen result, tho court has retained jurisdiction to 
cure then and to alter tho form of this rolief. 

Now, that brings me then directly to the guts of this 
case. The Goveramont says in another case, not so lucid 
as tho one I read, that extensive experience shows that the 
decree below ig inadequate. 

I have 1fsted on page 34 of my brief eight topics which 
J wish I hed time to run over and consider with your Honors 
soparately. Let mo sua it up, however, because that clock is 
going around fest. Let me sum up by saying that there are 


eight separate and distinct prohibitions in this decree that 


276 


I Mave outlined to you briefly what thoy aro, and thoy 
strike at these ngrcenents which tho Government says wan tho 
yoot of the conspiracy, they root the whole thing out, and 
that leads me to just one other thing. 

Jhore is a finding, Finding 72, rolating to prico 
fixing in which the court concludes by saying that in connec- 
tion with the run and clearance systen this prico fixing 
resulted in es nearly 4 monopoly for the first-run theaters 
as could be obtained. 

That is e curious finding. It js not a finding of 
monopoly. It is 4 finding of what? That as a rosult of 
this pettorn, which the court now has uprooted by injunction, 
the defendants were doing what? They were trying to got 
the most revenue possible out of the first-run theaters 
where the admission prices were the greatest, and that is 
all that comas down to; and when your Honors are referred 
to that Finding 72 tomorrow, and when you come to consider it 
{n your chambers, I ask you to carry with you the recollec- 
tion of what I am now saying on the subject of that somewhat 
curfous finding. 

Nov, why do we have to have a destruction of integration? 
I heve so far told your Honors the reasons which justified the 


f destruc- 


9 
~> 
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I could rest there and ask tho Govermnont to show why 
tn that much of tho situition the statutory court was guilty 
of any abuse of discrotion; but I go further. The statutory 
court made an affirmative finding. I don't boliove it has 
peen mentioned up to this point. I read it. 

"Total divestiture vould be injurious to 

the corporations concerned and would be damaging 

to the public.” 

That is the criterion. Why does the Government say 
that the statutory court abused its discretion in making that 
finding? Have you heard any evidence adduced? 

I will tell you wit the reasons wore, some of them -- I 
can't go into them all -- vhich prompted that court affirmative- 
ly to find thet divorcement vould be injurious to the public. 
I list a few of then. 

It would reduce the quality of the pictures for the reason 
that without the backlog of these showcase theaters that you 
nave heard described, no company could afford to risk the 
expenditure of the several million dollars which now ts the 
cost of producing one of the first-rate feature pictures 
that have given America the markets of the world in moving 
pictures. 

Now, I measure sy vords vhen I say that, your Honors. 


Trot 4 nt this veeord cvs. thet it is the 
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that represent enormous capital {nventmonts, and vhen thoy 
talk about the part of the rovonue that vo got out of thoso 
first-run theaters, thoy alvayo overlook tho fact that those 
first-run theaters aro tho great show places in tho 92 

jargost cities of tho country and represent an onormous invest- 
ment of capitel in thoater properties. 

But I don't want to get off on a sidetrack with that. 

J an listing the reasons which pronpted this court to meke 
that finding, end there are no reasons to be adduced by the 
Government on the other side. 

It will reduce the continuity of flow of a successful 
product. That is because the ownership of these theaters 
gives us the opportunity so to handle our product that we 
sean show it in these theaters, show it for the benefit, as 
J shall point out ine moment, of the subsequent-run theaters 
that follow the first-run production, and by reason of our 
ownership of the theater, we can do exactly what Colomel 
Barton so eloquently pointed out was a necessity, keep a 
continuous flow of pictures both for our own benefit and 
the benefit of the subsequent-run people who come after us. 

The subsequent-run people -- and now I am talking about 
the public -- would suffer terribly. You heard described, and 


eat 4¢ 


it, what these theaters do, these first-run 


We take 


~ 
e 
- 


publicity from the f{rst-run shoving, {t gots all tho 
public! ty that isn't direct advertising but comos from 
pross-agent stuff, all through tho area which surrounds thot 
Cirst-run theater; and vhat doos that do? 

That enables Colonel Barton's clionts and Mr. Jackson's 
clients and my friend Thurman Arnold's clients to reap the 
revard of the central advertising that emanates from that 
exploitation phese of the omership of these first-run theaters - 

Koy, I am not alone, your Honors, jn pointing out the 
terrible consequences that vould result from this divestiture. 
J told you eerlier in my argument that 30 percent of our 
revenue ané the only profit ve maka cones from our foreign 
production. 

Why is that? It is because we have this system through 
theater ownership of enabling us to spend the millions of 
dollars that have been required in rising costs to produce 
these pictures without raising our prices to the public one 
hit 

The little man, as Mr. Raftery told you, can still go 
and see that picture for 15 cents, if he wants to wait until 
4t gets down to a third or e fourth run theater; but reducing 
the quality of those pictures, change the nature of then, and 
you will lose that merket abroad. When that happens, wast 
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and entortainingly and convinofngly showed you? hore will 
be a complete coliapso. 

I said, your Honors, that J wos not alone jn that viov. 
J read you vhat Govermmont counsel eafd about disintegration, 
the refusal to grant, the Attorney Goneral told you, vas an 
ebuse of discretion on the part of the trial court. This 13 
vhat he seid: 

"We ask for this consent docreo rather than 

heave @ litigation” -- 
and I continue to quote -- 

"with the possibility at the end of the chaos that 

night result fron divorcenent.” 

In the face of that, the Attorney Genoral tells us that 
the statutory court was guilty of abuse of discretion. 

There remains but one thing to say. As a counsel of 
desperetion, the Government throws in the contention that 
vertical integration ts illegel per se. Now, your Honors, 
Justice Holmes once ssid, as you well Imow, that this Court 
yes not e mouthpiece for the economic principles of Herbert 
Spencer. Neither is it a mouthpiece for that school of 
sconomists who believe thet vertical integration ought to be 
struck down. 

Indesd, there are tvo cases In ny brief in which this 


cion. But irrespective 


qntogration as such can be struck down? 

I am going to give you my doa of a shorthand way of 
deciding that question. You tako tho Lehigh Valloy caso. 
There vas an isolated monopolist that had engrossed tho 
entire business. They ongrossed the whole coal businoss 
qn the area and thoy engrossed the whole transportation busi- 
ness. It was a single monopoly exclusionary that oxcluded 
from the operation of the coal business every othor human 
being in the world. 

There the court ee disintegration. 

Contrast that, if you please, with the completo failure 
pere to have e situation which discloses the slightest 
exclusionary features, where these 18,000 theaters are 
draving sustenance from us, where these organizations cone 
in -- and it is not witrout significance that neither one of 
then was authorized by his organization to ask for the disinto- 
gration which the Attorney General prayed for. 

That is deeply significant because, as Mr. Arnold stated 
on the argument below, fully 50 percent of his organization 
didn't believe in disintegration. 

If you will contrast the factual features of this caso 
with the Lehigh Valley case, as I have briefly outlined it 


your Fonors will find the norm which will 


to you, I ¢ 


They didn't adopt the philosophy of the orfental in Charles 
tard's dfssertstion on roast pig, that in ordor to roast tho 
pig you had to burn the house dovn. Tho Attorney General 
cones {n 6nd says arson {3 the only resedy. That is not 
true. There {s nothing which ceapels you to find or permits 
you to find, with all due respect, that the statutory court 
abused its ciscretion in holding that this was an adequate 
renedy and that divestiture vould be haraful not only to us but 
harnful to the public, end hara to the public is the real 
exiterion. 
For those ressens, your Honors, ve confidently ask that 
on the Govermcent!s appeal this judgment be affirned. 
(Whereupon, &t 4330 ofclock p.m., argument in the above- 
entitied causes vas adjourned until 12:00 o'clock noon, Wed- 


nesday, February 11, 1948.) 
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Argucent in the above-entitied causes was resumed at 


PRESENT: 
The Chief Justice, Honorable Yred M@. Vinson, and 
Associate Justices Black, Reed, Frenkfurter, Douglaz, 
Murphy, Rutledge, and Burton. 
APPEARANCES: 
(The seme a2 heretofore noted.) 


\ 


235 
PROGEEDINGS 

The Chief Justtco: Cases 79 to 96, inclusive; United Stater 
of America vs. Paranount Pictures, et al; Loew's, Incorporated, 
ot al., vs. United States of America; Paramount Pictures, et ei-» 
ys. United States of America; Columbia Pictures, ot al., vs- 
united States of America; United Artists Corporation vs. 

United States of America; Universal Pictures Company, et al., 
vs. United States of America; the American Theatres Association, 
et al., vs. the United States of America; W. C. Allred, et 
al., vs. the United States of America. 
The Clerk: Counsel are present. 
ARGUMENT ON BEHALF OF TWENTIETH CENTURY-FOX 
By Mr. Byrnes 

Mr. Byrnes. May it please the Court -- 

The Chief Justice. Mr. Byrnes. 

Mr. Byrnes. I eppear in behalf of Twentieth-Century Fox 
end National Theatres. Because I hope to cover many points 
in what I regard as a short time, I hope to stick as close as 
possible to the notes I have. 

First, I want to say that these defendants do not urge 
error {mn connection with Section II of the decree which enjoins 
nine different distribution and sales practices and sets up & 
new method of competitive bidding for pictures. 


phs of Section III of the 
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ynolly-ovned submidiarion, and parngraph 6 prohibiting tho 


expansion of thenter holdingn bo duleted fron tho docroo. 

In {ts orfginal and amended bills the Govornmont charged 
a monopoly in tho production of motion pictures. Hovover in 
the oxpoditing court, the Government concoded thoro was no 
gonopoly in production. In this Court, it tis restated its 
admission. 

The remaining allegations of unronsomble restraint, with 
the exception of a few pooled operations of theatree, were limited 
to the field of distribution. 

The pooled operations grew out of the financial difficulties 
experienced by the industry during the depression of tho early 
30's. They have already been complotely dissolved by all defend- 
ants. They present no issue on this appeal. 

The unreanonable restraints found by the court below to 
axist in the field of distribution have been enjoined. This 
defendant accepts these drastic injunctions. 

Since the Government now seeks to force the major defendants 
to divest thomselves of their theatre holdings because of the 
questioned distribution practices, it must be emphasized that 
these practices did not have their genesis in the ownership of 
theatres by the major producers. Fixed minimum prices, clear- 
ances, runs, and so forth, have been the languege and the common 


Goversment 25 
VErrmne! 
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ror divestiture upon those alleged unreasonable restraints 
vnen it made no showing that the restraints grow out of the 
ownership of theatros. 

Therefore, in its brief, tho Government asserts that such 
practices as fixed minimum prices, runs and clearances "bogan 
soaetine after the entry of the major defendants into the 
exhibition field". But in its compleint the Government answers 
4ts own assertion. 

In paragraphs 114 and 115 it alleges that these were 
established practices as early as 1915. The undisputed record 
shows that none of the major defendants owned a theatre until 
1919, and the defendant Pox did not acquire its initial interest 
{n theatres until 1925. 

Two other circumstances should be emphasized about these 
ellegedly unreasonable restraints in distribution: 

First - The record shows beyond dispute that these 
distributor practices have been followed by 811 distributors 
alike, whether a distributor was interested in exhibition or 
not. 

Second - Tt also shows that these alleged restraints in 
4istribution, all originsting long before Fox owned a single 
theatre, did not apply simply to theatres in competition with 
theatres cvnad by the major producers, but were required 


of #11 exhibitors wherever located and whatever their coupeti- 


37 

Theso facts undoubtedly influenced the oxpediting court 
vhen {t expltottly Cound "that tho ovnorahtp of such thoatres 
A{d not croate or causo the tllogal restraints of trade found 
by the Court". 

That Cinding of the very able court below, which Govoern- 
mont's counsel has in no way shovn to be contrary to the evidence, 
gostroys the basis of the Government's claim for separation of 


theatre ownership and film production. 


I, of course, would not contend that divestiture would 
never be &8n appropriate remedy in an anti-trust euit. I do 
contend 1t {s not an appropriate remedy in this case whore the 
expediting court has found, and the record clearly shows, that 
the restraints arise not out of the caumon ownership of pro- 

) auction and exhibition, but out of the peculiar relationship 
that exists between distributors and exhibitors. 

The expediting court quite properly shaped its decree to 
meet the restraints found to exist, and not a priori abstract 
ideas of the Government on divestiture which bear no true 
relation to the restraints found by the court. The court not 
only enjoined those restraints, but it introduced the affirmative 
requirement of competitive bidding to prevent the recurrence of 
those restraints. 

The Government opposes the court!s remedy of competitive 


bidding and esks instend for divestiture of theatres. I contend 
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the oxpediting court hold, diventituro doon not pry opon tho 
goors of competition to the novcomers. Transferring the 
ovnership from the dofendants to a chain of exhibitors 
with thefr multiple purchasing powor would not bonofit a 
nevcomor to the industry. 

And there are now numerous large chain theatre operators 
yho are not partics to this caso. Divestiture is no romody. 

In the instant case, it is a requested punishment entirely 
ynreleted to the restraints found to exist. 

It is difficult to understand the Government's objection to 
conpetitive bidding. The Attorney Gonoral stated this proposal 
nad not even been discussed prior to the filing of tho opinion 
+n June 1946. He was mistaken, 

The Government, in its complaint, as you have been advised 
py Mr. Devis, suggested the remedy of competitive bidding. 
During the trial Government's counsel stated its advantages, 
and Judgo Proskauer has read to you the statement of Mr. 
wright, "5 do not see why they should not go on the auction 
ylock."” 

There vas sone talk here about the paternity of this child. 
But it is no child. The court below was undoubtedly awaro that 
at a Federal Trade Commission conference of exhibitors held in 
1927, after discussing the divestiture of theatres by the mejor 
producers, the incependent exhibitors, according to the reports 


of the Federal Trede Comission, di 


t approve a resolution 
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recommending divontiture, but did adopt a rosolution 
reccmmonding competitive bidding. 

I do not think that anyone can say with finality that the 
semedy of conpotitive bidding is an absolute curo. Tho court 
yelow thought it geve reasonable promise of being such # cure. 

It 1s the position of this defendant that the harsh provi- 
sions of the decreo prohibiting nine distribution practices 
found by the court to be illegal, are adequate to satisfy 
ell reasonable requests of the Government. However, the court 
below has required the systex of coupotitive bidding. We did 
not ask for it; the Goverrment asked for it. The court prescribed 
4t, prescribed the medicine; we accepted it, end ve sey that we 
are entirely willing to give it a fair trial and will cooporate 
so make it successful. 

Yesterday the question was asked as to the arbitration 
machinery which had been esteblishedafter the entry of the 
consent decree in 1940 for the purpose of providing speedy pro- 
cedure for the determination of the controversies which have 
necessarily arisen in such ¢ complicated industry. 

I remind you, as has been stated here, the compleint 
upon which this case was tried prayed for the establishment 
of a nation-wide arbitration system to be administered under 


the Auericen Arbitration Association. This, I repeat, wes 


axpressly 


eating h system were incorporated in the 


ano 
consent docroo. Arbitration tribunals wore ostablishod in 
such of tho 31 cition {n vhich most of tho dotondantn had 
exchanges and a panol of 1065 outstanding citizons wax nominated 
py the American Arbitration Association to servo as arbitrators. 

The systen worked woll. By Novembor 1, 1945, 416 proocod- 
ings had boen begun of which approximately throo-fourtho related 
to clearance controversies. Thore wero 283 awards mado; in 
177 some relief was granvod. 

I have used the date November 1, 1945. Since that time 
additional arbitration proceedings have boon instituted so 
spat now there have beon 347 avards made. 

Moreover, under the procedure set up by the consent decree, 
en eppesel board vas established which was appointed by tho 
pistrict Court consisting of three prominent members of the 
per. That Appeal Board has heard and reviewed 137 avards 
made by the various local tribunals. 

In view of the question asked yesterday by Mr. Justice 
Frankfurter @s to the operations of this system and the awards 
hich were made under it, I have here and hand up to the Court 
an exhibit which was introduced in the trial as Exhibit W-16 
vhich analyzes the operations of the arbitration system, analyzes 
the nature of the controversies which were submitted to it and 
also sumsriges the various awards and other dispositions meade 


or the cases vhich rere instituted. 
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yet in the trinl Government withdrew tho consent which it had 
proviously given to tho ostnblishmont of the system and ankod 
cor its discontinuance, 

Wo say that tho record shovs that tho withdraval of the 
Government's support for this patontly meritorious system was 
occasioned by reasons of strategy rather than substance. 

Justice Frankfurter: Did the Government gives its grounds 
for withdraval? 

Mr. Byrnes: I will read -- indeed, Mr. Wright said at the 
trial: 

"Now, Mr. Seymour suggested Tuesday that our 

refusal to go along with an arbitration proposal 

of the kind I have just discussed is also a strategic 

position on our part, and we don't deny that.” 

I do not know wnat the strategy is, but the tactical 
considerations such as this, I submit, should have no part in 
a cese of this importance, which vitally concerns the operations 
of an entire industry. 

Particulerly is that true when the court below has stated 
in its supplemental opinion: 

"We strongly recommend that sone such system 
be continued in order to avoid cumbersome and dile- 


tory court litigation and to preserve the practical 


the tribunals crea 


The five major defendants still ndvocate thio arbitration 
pachinory. Wo think it likely that the othor defondants in 
this case vould also join in such o syotom. Thuo it is the 
Government itself which {s responsible for the language in the 
gecroo which terminates the system and I regrot that counsel 
should now magnify administrative difficulties which, but for 
the Government's opposition intransigence, might bo 50 easily 
resolved. 

Justice Frankfurter: Did the District Court think it vas 
peyond {ts power to impose such a system despite the Govern- 
ment's opposition? 

Mr. Byrnes: The court below did take that position. 

Justice Frankfurter: That it had no pover? 

Mr. Byrnes: Yes. 

Justice Frankfurter; Then have we power? 

Mr. Byrnes: I contend, may it please your Honor, that this 
Court would have the power in fashioning a decree to say that 
this machinery should be established; and when the defendants 
consent to its establishment, the mechinery would be provided 
for a tribunal into which any complainant could go. It would 
supplant the remedies of the lav. Wo one would contond that 
for a moment. 


Any coupleinant would have the right to go to the Department 


of Justice, whi 


& reasonably warn welcome is assured in the 


ant4-Trust Divieton 
Anti-Trust vision, 


mM a complainant, 
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put this vould provide an oxpeditious mothod for disposing of 
controversies vhich havo arioon, as I havo outlined horetofore, 
and the extent of vhich 1s {ndiceted by the number of 2as05- 

Justice Frankfurter: In othor words, you think tho District 
Court took too narroy a view of this? 

Mr. Byrnos: I do. 

Justice Rutledge: As I understand you, oven if the pro- 
yision vere included in the decree despite the Government's 
opposition, 1t would have to be subject to the consent of all 
the defendents. 

Mr. Byrnes; All of the defendants. 

Justice Rutledge: Then, it vould -- 

Mr. Byrnes; Not necessarily, but here, the question, i 
submit, Mr. Justice Rutledge, hore the defendants are willing, 
the five major defendants, I say -- and I have no right to 
spoak for the other three, but I express the hope that they 
will join -- because this defendent has accepted the remedy 
of competitive bidding and has not appealed from the ruling 
of the court below dealing with the allegedly unreasonable 
restraint in distribution, the Government in its brief makes 
the unwarranted statement that thereby this defendant has 
admitted violations of tho law, which really places it beyond 


the pale of judicial clemency. 


qneconsistent vith tho romedy of compotitive bidding on a 
thoatre-by-theatro basis provided by the oxpoditing court and 
vhich vo said we aro willing to try and boliove wo can mako 
york, Our acceptance of the prohibition against these practices 
qs not an admission of wilful violation of the lav. It 15 
proof of our willingness to cooperate in the hope that we can 
golve the problem that beset this industry. 

The restraints cozplained of jn the industry arise not 
frox wilful wrongdoing, but from the complexities of the 
4ndustry, and paradoxically fron the pressures of canupetition- 
That the Governnent itself recognizes this to be the true 
situation is proved by the fact that it has elected to proceed 
against tho industry in a civil and not a criminal suit. 

In this connection I call attention to the consent decree 
of 1940. It provided drastic prohibition against block booking, 
plind selling, frauchises, and so forth. 

This decree was not to be binding upon these defendants 
after the year 1942 unless the other three defendants e180 
agreed to be bound by it. The minor defendants did not so 
agree. 

Therefore, the injunctive prohibitions were not binding 
upon the major defendants. But the major defendants are 
denonstrating their cooperative attitude by continuing to 


observe the agreement between the Government and the major 


a) 


In one important particular, though, ve submit that the 
toras of the decree should be clarified. In tho docroo as 
finally entered, the court prohibited any expansion of their 
theatre holdings by tho five major dofendants. 

In thotr opinion, the court had proviously declared that 
4ts decree should "not prevent ea defendant from acquiring 
theatres or interests therein in order to protect its invest- 
ments or in order to enter a competitive field; if in the latter 
class this court or other competent authority shall epprove 
the action after due application is made therefor." 

And, subsequently, upon a hearing to review the proposed 
terms of the decree, the court, speaking through Judge Hand, 
pluntly announced that it did not propose to ban all expansion 
of their theatre holdings by the defendants. 

Further, after the entry of the decree in its final form, 
the defendants called to the attention of the court the variance 
in the language of the decree on the question of expansion and 
that of the opinion on the same subject, whereupon Judge Hand 
declared: 

"If this arrangement bears too hard on any 

theatres in any given situation you can still 

come to court and ask to modify where the spscific 

right to modify in this respect was not preserved.” 


It 18 clesr that the courc felt that the defendants had 


of an expansion 
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of its theatre intoreats {n thoso cases vhoro the court should 
conclude that it vas appropriate. 

Eovever, we think the decreo should be amended to conform 
vith the language of tho opinion and with this clear undorstand- 
ing of the lowor court, and that the right of oxpansion, subject 
to the approval of the court, should be expressly stated in the 
decree. I submit that vould be in conformity with the decision 
of this Court in the Crescent case. 

We believe also that the decree of the lower court requir- 
ing these defendents either to divest themselves of thoir partial 
interests in theatres or to increase such partial interests to 
at least 95 percent should be modified for the reasons set forth 
in our brief, end so well stated by my brother, Nr. Seymour, 
yesterdey. I could not hope to present them with equal clarity 
or force, but I hope that you believe I would be equally earnest 
in presenting them if I had the tine. 

The various authorities on the question of the adequacy 
of the romedies applied by the court below are discussed in our 
brief and have been reviewed by others. We can all agree that 
the renedy of divestiture has normally been limited to the correc- 
tion of monopolies generally created by predatory prectices, 


which cen only be eliminated by that extreme remedy. 


Certainly it should not be resorted to in a case where an 


ong 


yeatraints which {t has found to extat and the continuance 
of which {it has enjoined. 

The Governmont offered no proof -- {t oan make no contention 
that the dofendants ncqutred a single ono of thoir thoatres by 
any predatory practicos. This applies to open towns and to the 
closed towns, most of which aro limited to tho small towns. 

It would be a new doctrine, without the sanction of any 
precedent and contrary to the ruling of this Court in the 
National Lead case, that would order tho divestiture of property 
acquired without the use of any unreasonable restraints or 
predatory practices. 

The Government bases its argumont as to monopolization 
on the theory that all of the major defendants have so completely 
coordinated their theatre operations and maintained them with 
such reciprocal privileges to each other as exhibitors that they 
may all be regarded as a single business unit. 

I submit the record does not sustain this contention and the 
expediting court has found to the contrary. None of the 35,000 
stockholders in Fox own as much as a large fraction of one 
percent of the other four major defendants with the exception 
of one stockholder who may own as much as one percent in Fox 
and one percent of one of the other major defendants. 


In the Tobseco and Standard 011 cases the defendents 


e 
3 
= 
a 
° 
2 
o 
fa 
ct 
a 
js 
=) 
a 
o 
3 
g 
fst 
@ 
3 
or 
° 
Q 
oe 
o 
Hf 
a 
ct 


© create a monopoly. 


Government has, 


ani 


qn his own imagination, consolidated five aggressor competitors 


Roving crosted this synthotic monopoly, liko Jack and tho 
Beanstalk, ho cut it down. 

Moreover, this argument of the Govornnont overlooks the 
undisputed fact that there have often arisen business disagree- 
monts smong the major defendants. Thus the record shows that 
Fox hss often beon in disagreement with Warners and has aggres- 
sively attempted to license its product to the independent 
competitors of Warners. 

Even in the Goldman case, the independent exhibitor, who 
nad formerly been employed by Warner, was prompted by Paramount 
t¢o enter into competition with Warner. 

Again, the record shows that Fox induced en independent 
to open a chain of theatres in lower Florida in competition 
with a Paramount affiliate. 

The record shovs many other instances of a like character- 
These are not the acts of fellow conspirators engaged in the 
coordinated operation of a single enterprise. They are the 
acts of aggressive competitors fighting for the fullest exploita- 
tion of their individual product. 

This is a record that conclusively disproves the charge of 
collective action by the defendants in their theatre operations. 

There seems to me to be a common sense enswer to this 


charge by the Govern 
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monopoly Such as that clained by the Governmont, the necessary 
evidence of such predatory monopolization vould be indicated 
py decreasing competition and {Increasing prices. 

Here the record shovs an increase in seven years of 4,000 
theatres, many of then in communities {n which the major 
defondsnts have theatres. 

They furnish 4,000 coaplete answers to the Government's 
charges. More then 90 percent of these new theatres, according 
to the record, are independents. Competition could not grow 
so lustily amidst predatory monopolization. 

The record further shows -- in the one case where evidence 
yas made eveilable to the court -- that between 1939 and 1945 
the averege increase in eduission prices was only 1.9 percent. 

I hope the Court will look at the record to see how it was 
ascertained. It was shown what a difficult thing it would be 
to make any reasonable comparison because of the different 
admission prices in different theatres; and so the total revenues 
were taken and devided by the total admissions in order to as- 
certain it. Of course, it means in some of the larger 
cities there was an increase of a much larger percent than the 
average, 6 and 7 percent in soxe places. For children there 
was no increase. In smell towns, hundreds and hundreds, no 


increase. The average, hovovei, according to that exhibit, 


> pn arcomant by the Goverr- 
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ment's counsel vhich han been set forth in its brief. That 
ts, that this {9 9 case which has been brought in the general 
public interest. 

No evidence was {ntroducod by the Government that the 
motion-picture-going public has boon injured in any way by the 
trade practices which the court below condemned. There is no evi- 
dence here that the public has been tho victim of inflationary 
prices or that any different system vould reduce prices. 

In addition to this there is the specific finding of the 
court that the public has received the best in theatre accommo- 
dations, service and facilities -- that every potential motion 
picture patron has the opportunity of seeing every worthwhile 
fils at a price which meets his individual pocketbook. 

This 18 graphically shown by Fox's Exhibit 23 which shows 
the playing of the motion picture "Sweet Rosie O'Grady” in 
St. Louis, Missouri. That picture was Fox's most successful 
picture that season. 

It played fn 22 theatres in St. Louis, beginning on October 
20, 1943. It played first-run at the Ambassador Theatre at a 
4h-cent admission price, including taxes, and it continued that 
run end the move-over run until November 23. 

Beginning a week later, it was shown in seven theatres at 


an admission price of 35 cents. During the next month it was 


shown fin 1] theatres at 


ton prices ranging from 30 cents 


cre at a 17-cent 


~» 
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admissson price. 

One other point. The Government haa referred to what It 
calls the geopgraphical pattern of the defendants! thoatro 
noldings and insinuates that tho defendants havo 90 contored 
their theatre holdings as to avoid compotition with one 
another. This argument is plausible but 1s not justifiod. 

All through the 20's and early 30's the dofondants were 
acquiring theatres. Generally they purchasod existing circuits 
which necessarily had 4 local grouping, but their purchases 
were not limited to any geographical pattern. 

Pox had theatres in Kew Jersey conpeting with Warners. 
Fox built deluxe theatres in Washington, Atlanta, St. Louis, 
Detroit, New York and Philadelphia to compete with one or more 
defendants. Bankruptcy wiped out many of these theatre 
interests, including the Washington theatre. 

The Governnent; now seeks to induce the court below to 
pan so-called crose-licensing even if it would not order 
divestiture. Counsel admitted in discussing the matter in the 
court below thet it would "lead really to the divorcement of 
theatres”. The court naturally refused to do by indirection 
what it had already refused to do directly. 

In the Government's brief or in the argument below, I do 
not recall which, counsel for she Government refers to this 


tndustry as "a Weil, I can 


» of our prejudices. 


undez 
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ye are willing at times to become reconciled to rich man, but 
a fabulously rich man presents an entirely differont viewpoint. 

I can sce no other reason for the use of tho word "fabu- 
ously." Certainly, this characterization of the industry 
gives no confort to the owners of Fox, 35,000 stockholders. 

This record shows that except for the fov var years, 
this company has not earned a fair return on its investment 
tn production. 

Every picture is a gamble. The independent producer has 
to gemble on only one or two a year. These five defendants 
pust gamble on 30 or 40 a year end some may incur large losses: 

But, win, lose, or drav, they must produce 1f the 18,000 
theatres ere to operate. The more stable theatre income enables 
then to do this. 

The accuracy of this statement is demonstrated by the 
experience in tho British Isles. The witnesses, Warner and 
Rathvon, and I think others, have testified to the status of 
our foreign business. 

The operation of a theatre in England requires 200 
features per year. The English producers are unable to supply 
more than 50. The remainder must come from America. 


As a result of the recently imposed restrictive tax, 


American produce 


are not sending their pictures to Englend. 
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exactly the situation that will arise tn the United States if 
the major producers aro unable to carry on their thoatre opera- 
tions and consequently are forced to curtail their production 
activities. 

It 13 a matter of comnon knowledge that until recently 
3g. Arthur Rank's production operations and his theatre holdings 
were Separate. He accumulated so great a loss in production 
that he has beon forced to combine production, distribution 
and exhibition. 

The witness Rathvon testified that 30 percent of the gross 
revenues of the American industry come from its foreign business: 
He said that whenever that is true, it means the profit, as vell 
as part of the cost, comes from foreign business. 

Today practically every foreign government is levying 
confiscatory taxes or freezing the profits of this American 
industry. It is forced to rely only on domestic revenues. 

it matters not what profits were made during the lush 
war years, which vere largely taken in excess profits taxes, 
the record shows that today the American moving picture industry 
has its back to the wall -- fighting for its life. 

It is a life worth fighting for. The Voice of America 


does not reach the number of people who are reached by the 


pictures of America. 


the vorld when one sees on the 


are they are waiting 
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to see an American f{lm. And vherover thoy are shown, thoy 
are advance salesmen of America, for the pooplo who soe our 

pictures want our products. They want, too, the freedom of 

American life portrayed on the screen. Wherever thero is a 

dictator, there is a ban on American pictures. 

Wherever Americen arma have gone, American pictures 
have followed. They were shown to our armed forces, even on the 
remotest islands, without cost to the American taxpayers, before 
they were shown to the paying public at hone. 

Throughout the American cceupied territory in Furope and 
Japan, our pictures are shown, and shown without a dollar of 
revenue to this industry and without cost to the Government. 

Tne Government's counsel will say these things cannot be 
considered by the Court. They should not be considered in 
determining whether or not there has been a violation of the 
lav. 

They can and should be considered in determining the 
character of equiteble relief to be granted. In the Steel 
case the Court declared that in considering dissolution it 
should ccnsider the public interest and the effect of dissolution 
on foreign trade. 

This Court can consider the character and conduct of the 


industry it is asked to destroy. I say destroy, because counsel 


for the Governnent In advocating the consent decree in 19t0 


~» 
ua 


follow diventiture, 


It tn alvayo enn{er to destroy than to preserve. However, 
tho court belov conatdored this caso for 15 months and it 
exorcined the skill of a surgeon and not the strongth of a 
plocksmith. 

Whore 80 many questions voro involved, it 1s {nevitable 
that vo should disagroe on some, and I have oxpressod my dis- 
ngreemont with the decree on tvo important points, but I want 
this record to show that I think the court tried to discharge 
4ts duty in the true spirit of this law, and no one can read 


its opinion without concluding that that court was composed of 


Three Wise Men. 
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ARQUMENT OW DEMALP OF TIE UNITED STATES OF AMERICA 
By Mr. Wright. 

Mr. Wright: If the Court ploaso, my argumont will answor 
tho Gof sndents' appoain, while ir. Sonnett will make tho re- 
puttel arguoent to the Court of our appeal. I will try to show 
what sctually happened at the hearing below. 

Justice Rutledge: Does this moan thet this is part of 
the principal argunont for the Government? 

hr. Wright: I beg your pardon. Tais 1s our argumnt 
os appolleos in Nos. 80 to &. 

I shall, of course, try to show whet actuclly happoned at 
the hearing bolow and thon discuss the evidence waich supports 
tho Trial Court's diagnosis of what is wrong with the industry, 
end thon show why the remedies prescribed were the nininum 
rolicf roquired. 

First, let mo say that tho radical notion of introducing 
competition into the motion picture industry was definitely 
sponsored by the Government. Ve net only suggested to the 
Trial Court in our closing argument thatevery theatre ought to 
competo with cvory otlier thottre in the same area on its own 
morits, wo also said thst every film ought to compete with 
every other film on its oun msrits, but we did not suggest 
that a judicially-adninistered system of competitive bidding 


was an sppropriete way to reach thet rosult. 


Judge Hand told us 
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vo ought to have nomo kind of system vo could point to which 


vould be adequate to replace the one we vero attacking. 

Our rosponse vas that what vo advocated was o system 
yhore a distributor is freo to function os a distributor 
yithout any agreenont or affillation binding him to some ox- 
nibitor for tho purpose of oliminating compotition. 

The competitive bidding system outlined for the first 
time in Judge Hand's opinion was his offort to solve tho 
dilomza created by a firm conviction reluctantly accepted by 
bin that the existing system of film distribution and exhibi- 
tion is fundenentally rotten and his equally firm conviction 
that divorcement is a last resort remedy. 

Justice Douglas: What do you mean by "rotten"? 

Mr. Wright: Basically, a -- 

Justice Douglas: Rotten on the basis of restraints of 
trede that vere found? 

Mr. Wright: I shall get to the nature of the restraints 
in detail furthor,but I merely wanted to point out how he came 
to dovise the-romedy he did. 

Justice Dougles: These adjectives don’t help very much 
on the Bench, trying to get at the precise issues involved. 
whet I em getting at is this: 

If you remove all of these restraints of trade in the 


situation, do you still have a system that is rotten? 


Tio, you vould have a competitive systen if 
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you could remove the restraints. The aron of disagreement is 


concerned solely with the approprinte means that ere required to 
pomove the restraints that he found. 

I az pointing out Urnthohol en equally firma conviction that 
divorcozont 13 a last resort remedy as a moans of dealing with 
thom. 

All of us who have tried to solvo tho anti-trust problems 
presonted by this industry, all of us on tho Government sido, 
agree with Judge Hand in both respects hed eny of us -- had any 
of us deen able to devise enforceable injunctive reliof which 
yould give any real hope of a free market in this industry, 
we would not be here. 

Judge Hand's proposed solution founcered on the same 
objections made by exhibitors which had prevented prior offorts 
at similer regulation from succeeding. 

Justice Frankfurter: How can you say "foundered" whon 
it has not beon tried except in so far as it has been tried? 
What is tho snsver to that? What is the evidence ve have? 


Ne. Wright: You, of course, have no evidence as to what 


this system vill do, since its operation vas stayed pending 
this appeal. 

Justice Frankfurter: It may be bad, but it has not boen 
proved to heve founderod. 


ir. Wright: On the notion of the defendants in this case 


4 


mpression fron 
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the oral argument horo as to the naturo and extont of these 
exhibitor objections, and I vould liko to dosoribe those 
priofly. 

All of the exhibitor organizations represented at the 
oral argument hore havo recoived financial support from the 
affiliated thoatro ownors and have among their members a sub- 
stentiel numbor of affiliated exhibitors. 

The only organization appearing in this case which is 
yholly independent of the defendants in this suit is the Con- 
ference of Independent Exhibitor Associations, a group of 
26 regions] and national associations of exhibitors. 

The Conference fully supported below all of the relief 
that we seok on this appeal as essential to a competitive in- 
dustry, and they reiterate their position in their amicus 
prief in this Court. 

Tho Society of Independent Motion Picture Producers vas 
also hoard below in support of the Government. You may have 
gotton the impression here that because some of thom distribute 
thoir films through RKO and United Artists, they do not sup- 
port the Government's position. 

Fart 1 of their amicus brief in this Court says, and I 
quote: 

"Nothing short of complete divorcement of exhibition 


from distribution and divestiture of defendents! exhibition 
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Nov, the hearings on the form of the judgment, whilo 
not dissuading tho Court frow its bosic conclusions, did cause 
some significant wodification of tho opinion in the findings. 

The Court found its conpotitive bidding system was only 
one way to Introduce competition in the industry, not the onlj 
vey, as stated in the opinion. Tho opinion also carried an 
inconsistent statement thet the defendants were not found to have 
sdopted 8 genoral policy to discriminate against independents 
in granting clearances. You csy have gotten the In- 
pression that that inconsistency vas rosolvod in the defendants’ 
favor vhen the findings vere nado, but after the hearings on 
the findings ond the forn of the judgnont vero concluded, the 
Court found or concluded as a matter of lev flatly, record 
3693, conclusion 9-D, thet the zajor defendants, the theatre 
ovners, had conspired with each othor and with the distributor 
defendants to ciscrininate against independent competition in 
fixing minipum admission prices, runs, clearance, and other 
license teros, 

Now, the mejor dofendants noved to amend the findings 
following their entry, and tho Court's attention was exprossly 
called by them to tho absence of a corresponding finding of 
fact in the same language and to the suggestion in the opinions 

hat they really had not -~ they bed only sporadically dis- 
erininsted but not discrininated as part cf a systematic 


The nevion ves dented. 
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So that tho language in tho opinion, which Mr. Seymour 


relied on in his oral argument, and on which Warner rolios 
in its briof, was flatly ropudiated in tho Court's findings. 

You may also havo gotten tho lmprossion that tho Trial 
Court stiffoned its expansion prohibitions in the judgmont 
yithout adequate consideration. 

Sinco the Government's argumont prior to the opinion had 
peen vholly a divestiture argument, the form of judgmont out- 
lined in the Court's opinion was doterminod without bonofit 
of sny argument as to its form; but at tho hearing on the 
judgzent, immediately following the romsrk of Judge Hand, 
thst vas celled to your attention yesterday, we pointed out 
to him the consequences of the exceptions noted in his opinion, 
yhich the defendants desired to have him incorporate in tho 
judgzent . 

Similar excoptions had boon in the prohibition against 
expansion in effect during the consent decres trial period 
and had been used as a loophole for converting competitivo 
situations into closed towns. 

There was a proceeding bofore Judge Goddami in which 
expansion was alleged in violation of the decree, and tie de- 
fendents vere able to prevail in the proceeding by showing that 
while it ves true these acquisitions had occurred and had these 
Competitive effects, still thoy wore not part of a general 


3 or-to enter ea 
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competitive situation and, therefore, vore not prohibited. 

Now, thore woo full opportunity to reply, of course, 
to that argucont at that hoaring. Aftor maturo consideration, 
tho Court, threo vonths later, ontered tho final judgmont in 
tho form lt now is, which prohibits flatly oxpansion except 
in the course of acquiring the interest of another oxhidttor 
jn tho course of dissolving a pool, and that provision ropro- 
sented @ compromlso betwoon the position taken by us, which 
woo that thoro should be an unqualified prohibition against 
expansion. 

Justice Frankfurter: Did I undorstand fron what you said 
o oinute fico that the findings of fact and conclusions of 
lew in tho decree vere issuod sone three uoaths after an argu- 
nent before the Court on the proposed decree? 

Nr. Wright: Yes, I believe tho argument vas in Septomber. 
Justico Frankfurter: In other vords, the findings in 
the decree aro the product, whateyor they may be, of consider- 

ablo cellberetion efter the opinion #23 pronounced by the 
Court. 
Ny. Wright: The opinion was pronounced in June and the 
finding and judguent was rondersd on December 31, 1946. 
Justice Frankfurter: There vas nothing hasty about this? 
Mr. Wright; Not at all. Thon I was pointing out evon 


further that cfser the judgment wes entered, the defendants 


aren2 both the 
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which they again onlled tho attontion of tho Trial Court, 


Judge Hand's languago at the prior hoaring, which was callod 
to your attention hore, and ho declinod to modify it. 
Justico Frankfurter; of courso, tho doliberativo procoss 


yworks both ways. 


Mr. Wright: I have no quarrel whatsoovor with the way in 
which tho doliborativo process occurred. 

Justice Frankfurter: I mean whatovor weight attachos to 
the fact, not only to tho wolght of this particular Court, but 
elso the time and the deliberative procoss attaches to every 
part of tho docroo end every part of the findings as they come 
hero for roviow on tho claim of abuso of discretion. 

Mr. Wright: I suppose thore could not be any question 
about that. 

Tho point I am moking is thet there vas nct thehasty consider- 
ation of the provision which was suggostod to you. 

Now, the quarrel as to the expansion provisions of the 
judgment botveon the Govornmont and the defendants, the dif- 
ference in position -- at the trial tho Government said thero 
should be a flat prohibition against expansion. 

The dofendants said: 

We want an exception made in the cases where vo 
dissolve a pool with an indepondent by buying his intor- 


est, and wo also went e further exception to go ahead and 


er vo think it is a protection of an 
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investment or entering into a nov conpotitivoe flold, 
providing ve can show it will not oreste an unreasonable 
restraint against buginoss, an unreasonabio rostraint 
of competition. 

Now, tho difficulty with tho position that they advocato 
te thst it complotely ignores the findings that the Court made 
yith respoct to tho pool situation and the evidence which sup- 
ports then, which they wera given an amplo oyportunity to rebut 
et tho trial and foilec to rebut. 

Justice Frankfurter: Does thet go boyond tho finding as 
to the illegality of the pool? Does lt also tio in the rela- 
tions betvoen the pools and tho decree to which you object? 

Nr. Wright: Oh, yos, I think it 1s quito clear from the 
pooling findings which aro Nos, 112 through 117, page 3682 
and page 3683 of the record, that the Court found two kinds 
of illegality in these pooling arrangements. 

You will note tho flrat couple of those findings deal 
with what ere known as express operating agreements, where 
you teke otherwise competing theatres and you make an ex- 
press agreement to control their operating policies or adris- 
sion prices, and restrict tho competition between those theatres. 
Purthernore, as the Court found, you rostrict the competition 
of othors outside the pool. 


Justice Frankfurter: 0: 
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Mr. Wright: Woll, I am pointing out that in his finding 
tho Court makes no distinotion, did not make tho distinction 
rade before your Honors in argument, that {t troatod thoso 
express agreepents noroly as conclusive ovidonco of an intont 
to accomplish a siniilar offoct whon the pool took the form 
not of an oporating agreomont or lease, but of joint ovnership 
in a thostre-oporating corporation. 

That is, in a number of instancos the pooling vas accon- 
plished in this vey: There vould be a corporation formed -- 
let us tako the Buffalo Theatres, Inc., which was the dominant 
oxhibitor in Buffalo. 

43 por cent of that corporation is cvned by Paramount, 

43 per cont by Loow's, and tho rost by an indepondent,. 

Nov, of course, in those circumstances there is no further 
agroonentroguired to accomplish the seme restraint of competi- 
tion betwoon the partios as you have got in the ciroumstances 
yhere you use an agreement instead of the corporate device 
to eliminate the competition. He found that the effect of 
these lattor relationships -- they are specifically dealt with 
in finding No. 116, vhore he says: 

"When theatres are jointly ovned by a major defendant 
end other parties, it is evident that both joint owners 
wish to participate and indeed are diroctly or indirectly 
engaged in the business of exhibiting motion pictures. 


iminetes putative competition 
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dotvoon Itself and othor joint ovners who othorvise 

vould bo in a position to oporeto thentres indepondontly.” 

In othor vords, tho primary offoot of tho corporate pool 
is to restrict compotition botwoon the ovnors of tho stock 
rather than botveon theatros az such. 

Sustico Douglas: Is thoro evidence that {t was omployod 
for thas purpose? 

Hr. Wright: Oh, yes, wo had oxtonsivo ovidenco. 

Justice Douglas: Gotting anothor nan to put up 10 or 15 
per cent might be just the way of financing the construction 
of a thoatro. 

Nr. Wright: In that event, of course, the provision of 
the decreo bas no operation with respect to outsido investment 
interests at all. 

By lts expross torms the only relationships which are 
ordered cissolved aro those where tho outnide interest is hold 
by © past, prosont or putative indopendont oxhibitor, an 
exhibitor who might othorwise compete. 

Justico Douglas; Ja that the finding of tho decreo? 

I assuae anybody who has got a 10 por cent interest or 25 
per cont interost ina theatre 1s a putative competitor. 

Mr. Wright: I showldntt suppose so, clearly not if he 
cane in sinply on the basis of some inyestmont interest. 

Justice Douglss: Is there eny provision in the decree 


itor is? 
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Mr. Wright: Tho proviston for dissolution of the pool 
itpolf contains tho dofinition. 

Justico Douglas; Of o putative compotitor? 

Mr. Wright: Yoo, that has tho longuago that I stated in 
it. 

Justico Douglas: That 1s what I am roading fron. 

Mr. Wright: Tho avoa of judgment is defined. That is 
section III of tho judgmont. I think that 1s paragraph 5 or 6. 

Justico Frankfurter: Cortainly, somo of tho major defend- 
ants do not objoct to that part of the decree, do thoy? 

Mr. Wright; I think thoy all object, if the Court please, 
to thet part of tho decroo. Thoy mako a distinction between 
the pools by express agroomont, tho leases and operating agroe- 
ments, to vhich thoy say they have no objection. They say they 
nave dissolved those. 

Actually, there has been substantial compliance. Those 
yore all ordered dissolved by July 1. The pools by corporate 
interost wore to be dissolved within a two-year poriod, and 
that provision is the one to which they object. 

Justice Reed; As I understand it, thers may-be somo objec- 
tion, but the main objection was as to Section 5 relating to 
the independents and not as to that part which relates to 
joint ownership by the majors. 


Mr. Wright: Yes, except that .in some cases, es I just 


° 


intermingled as in these Buffalo Theatres. 
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Justice Reed: It might roquiro some clarification. 

Mr. Wright: Whoro you have a corporate intorost. 

Justico Rood: But it says here continuing or acquiring 
any sharos in conjunction with another defendant. 

Mr. Wright: Yos. 

Justice Reed: So, If one defendant owned a third and 
snothsr Cofendant owned o third and on independent owned 4 
third, I presume they would be covered by that language. 

‘ur. Wright: As I understand their position, clearly, they 
sey ve don't want to havo the right to go on and crecte these 
joint interests in order to rostrict compotition with each 
other. 

Tue position of sone of then is, hovever, that not only 
should thoy be able to create siniler joint interests 
vith independent exhibitors, but they vant the further oppor- 
tunity to prove et sone future tine that tho effect of som? 
of those relationsiips that were condemnod at the triai as 
illogal cre in fact not unroasonabvie restraints. 

In other vords, in another context at enothor tine before 
another Judge if they rolitigated the issues, they might be 
abie to come out with anothor result. 

Justice Douglas: Aze there facts behind Finding 116 
vhich relate to what has heppened in the past that this did 


1king about a potential 
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Mr. Wright: Tho Court {8 making a finding thoro, os I 
soo it, and the basis for tho finding of tho Court was, of 
courso, extensive ovidenco of -- 

Justice Douglas; That it was used to suppress compotition? 

Mr. Wright: -- of the intention of the parties to do just 
thst. Wo put in 30 or 40 of theso agreements, which are digestec 
in our appendix there, and which show exactly what the defendants 
hed in mind whon they did this sort of thing. 

Trey resyicted the torritory in which tho parties could 
operate theatres, They got together and agroed on the prico 
structure, tho clearance structures, and tho run structure 
for all these theatros, 

Justice Douglas: That moans thesa investment interests 
yoro acquired a3 a rosult of 1llogal practices. 

Mr. Wright; Woll, whether or not they were acquired 
as a direct result of a specifia predatory practice or not, 
they wore a necessary consequence of the over-all conspiracy ~~ 
that 1s, the conspiracy to fix these runs, cloarances, and 
admission pricos, and to exclude the independent was, of course, 
a continuing conspiracy vhich was in offect at the timo that 
most of these interests, if not all ofthem, were originally 
created and, of course, in any event, wes a continuing discrin- 
ination which tended to maintain then. 


Perhaps I can make this a little clearer this vay: 


yes vere intimately wrapped up in 
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the conspiracy, Tho fact that Paramount has a 50 por cont in- 
terest in tho Intorstate Circuit of Toxas, of courso, offec- 
tively gives assurance that ‘Paramount will not otherwise opor- 
ato theatres in tho Intorstate torritory and thet Interstate will 
not opercto in its territory. 

Taoy also have a 50 por cont intorest in anothor Toxas 
ohain, the Jefforson Anusonent Company. 

Justice Douglas: That is on the wonopoly and on tho 
monopoly phaso tho Court found against you. 

Mr. Wright; On tho pool phase thoy found with us. They 
found that these pools woro trade restraints, wero unreasonable 
rostraints of trade por so. 

Justice Douglas: For Paramount or Warnor’s or anyono o1se 
to own 95 per cont or 80 per cent of a theatre is cortainly 
not core of a monopoly than if they owned ono. I don’t got 
what tho Government is driving at hero, frankly. 

Nr. Wright; I woule agroe with your lonor that the Court 
made an arbitrary cut off whon it said that those joint rela- 
tionships that you have are bed, but your 100 per cent ovynor- 
ships ero all right. 

Justice Douglas: Are thoy bad because thay are a monopoly 
or are thay bed because they aro products of restraints of 
trade or instruzents of rostraint of trade? 


Mr. Wright: The finding veo that in themselves thoy re- 


ana they also had the effect 


of restricting the ability of thon outside the pool to com- 
pote. 

Now, tho ovidonce wo gave them on that was specific and 
concrete as to just what the relationship botweon those pools 
was and tho conspiracy. I am not going to wavo any moro ox- 
hibits at you, but this 1s one which is not incorporated in 
our appendix (indicating), and which you should soo, I think, 
in order to understand the exclusionary effect of the con- 
spiracy. 

This map is a map of the four main boroughs of New York 
city, which was introduced by RKO. 

Justice Reed; What exhibit is that? 

Mr. Wright: RKO 4, 

Justice Reed: REO 4? 

Mr. Wright: Yes. 

Justice Douglas: What do you mean by exclusionary effect, 
the exclusion of others from acquiring theatros? 

Mr. Wright: WNobody vas excluded from owning or operating 
a theatro. The exclusion was the exclusion from the prior 
run playing position§ exclusion from the most profitable seg- 
mont ofthe market. That was the exclusion found, and those 
pools wore thomselves a product of and an element in the ex- 
clusionary pover inherent in the conspiracy. 


Tow, this map that vas put in by the defendant RKO, R«o 4, 
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affilintion and the playing position of all of those theatros 
in the four main boroughs. 

Thet ap shows that wherover loow’s or RKO have a thoatro 
in any of these neighborhoods, they have the first neighborhood 
run, and 811 these other theatres that they point to in tho 
figures in thoir appendix as competitive with thom are all re- 
ducod to a secondary status. They compete on a lower level, 
and that is what tue conspiracy did. 

One of the pooling agreomonts we put in evidonco shows 
righton its face that a couple of theso independont theatres 
that you seo on hore listed as first aolghboriiood run only got 
their position by giving RXO a shsro of tho profits in the 
operation. i 

The egreonzent digested in the appendix says on its face 
that REO receives so nuch of tho profit from the oporation, 
the theatro gets the playing position of the RKO theatres 
with referenco to tho so-called RXC split of films in New 
York. 5 

In Tov York thoro ia an arbitrary division of the dofend- 
ant product between the Loow'’s circuit and RKO cirouit, and 
this map shovs on the REO films the RKO theatres havo run 
priority over these other defendants and on the Loow's split 
the Loew's theatres have it. 

That is sinply e graphic exemple of yhat has happened 


for at least the 
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psst 15 yours, 
Tho Court didn't make any findings as to tho date of 
origin of the conspiracy. They found it had gone on both before 
| and aftor the consont decreo, but it 15 perfectly cloar from 
tofr findings as to tho pools and tho findings as to the nature 
| and character of the conspiracy, that you could not at this 
point properly say that any joint relationship which these 
people wore maintaining with independent exhibitors was main- 
tained independently of the power to oxclude. 
Justice Douglas: If you are right, how 1s the evil cured 
. py allowing the distributors to buy up the remaining interests 
of thoso theatres? 
Mr. Wright: Wo don't think it is. 
Justice Douglas: I thought you vore defending the decree. 
Nr, Wright: I was dofending the prohibition against ex- 
pansion. We aro attacking on our appeal the provision which 
permits them to expand by acquiring these pool interests. We 
say that is wrong, that the proper form of judgment would have 
peen to dissolve the pools by a sale of the defendant's inter- 
est only to non-defendant parties. 
Justico Reed: As I understood you when you started your 
remarks, you said you were going to argue in behalf of the 
) Government as eppellee, 


Mr. Wright: Yes. 


2 rebutt 


anh 

modification of the docroo. 

Mr. right: Yos. 

Justice Rood: iow, take Section V of tho decroo, which 
I undorstand you have reference to. You say that all of 5, 
IlI, 5, 1s sound from the Goveramont's point of view, assuming 
thore is to bes no divestiture. I understand you want divesti- 
turo. I should say I understand your colleagues want divesti- 


ture. 


ao 
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Mr. Wright: Yes, the prohibition against expansion, the 
dissolution of pools, vhich are provided for tn this paragraph, 
are both sound provisions. We do object to the provision in 
the paragraph which says that the defendant may come in and 
sequire some independent interests in the course of zome 
future proceeding by making a showing that the effect of the 
ecquisition would not unreasonably restrain competition. 

To us, there 18 a baste inennsistency in that form of 
relief, and whet the court found, and we are here to try and 
resolve thst. 

Justice Reed: You are attacking Section 5 of the decree, 
then, Section III, 5? 

Mr. Wright: In that respect only. 

Justice Reed: Yes. 

Mr. Wright: We say the prohibition against expansion is 
sound except for that exception. 

Justice Reed: That is almost the whole section, isn’t 
4t, permitting the acquisition of interests of other defendants? 

Mr. Wright: The same section is the one that requires 
the dissolution, that requires the relationships to be dissolved, 
end, of course, their position is that they should be permitted 
to maintain sous of the existing relationships. 


The court's judgment gives then no such right. That is the 


we, of course, 


der thar tne 
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Justice Reed: Thoy have to get the court'n pormiasion 
pefore thoy buy any interest” 

Mr. Wrights Yos, any indopendent interest clearly. 

Justice Reed: Or any defendant's intorest? 

Mr. Wright: I am not sure whether they are roquired to 
secure court approval. Of course, that 4s not such a matter 
of concern in our appeal. Our position as appellant is they 
shouldn't be permitted to hold any interest, any interest in 
any theaters. 

What we are concerned with here 1s their request on their 
appeal to modify the provisions so that they can come in, and, 
upon what they regard as an appropriate showing, maintain some 
of these existing pooling relationships intact which the court 
found to be illegal. 

Now, the only basis that T heard suggested for that modifi- 
cation wes the suggestion that they were in effect deprived of 
a fair trial below, that they didn't have an opportunity to 
litigate the issue. 

Actually, they were given the fullest opportunity to 
litigate the issue. They adduced very extensive evidence 
to show the origin of these relationships, all of the acquisi- 
tions that they had ever made, and their introduction of that 
evidence was facilitated by our stipulating that wherever they 


had some evidence in affidavit form, they could put it in, in 
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deal of evidence in that form. 

The difficulty with it was that it just didn't meet the 
qssue made by our proof, which shoved in explicit terms the 
trade restraining intent. When they did get down to any kind 
of & specific treatment, the defense vas -- well, they say 
jt was more profitable to have a cooperative operation than 
to have @ competitive one. 

Well, of course, that kind of evidence didn't at all 
change the court's finding, and our prima facie case to the 
effect that their purpose in making all of these arrangements 
was to eliminate competition, all of this competition. 

Let me reed you one of these agreements, which 1s en agree~ 
ment between RZO and Paramount: 

"You mey continue the operation of the Cameo 

Theater in St. Paul, providing such operation is 

conducted on @ basis which shall be non-competitive 

with any of the eforesaid theaters.” 

In other words, the intent to use these theaters in their 
license agroements and every other device that they have at 
their commend to suppress and eliminate conpetition wherever 
they found it was spelled out in these explicit terms in not 
only the pooling egreenents ve offered in evidence, but in & 
mass that they hed 

made vit 


or 


£ course, 
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all of this matertal came from them, from their own files, and 
qt vas in a form which van fn {tself a virtunl confession of 
guilt. That is why yoUbaye tho nding in the case that I 
referred to. 

Now, all of these defendants attacked, of course, as they 
must attack to sustain any of their positions as appellant, these 
findings of a general conspiracy, and they, of course, attack on 
a rather narrow ground because the evidence of uniformity of 
the use of these restrictions to suppress competition is 
virtually undisputed, and there is not any dispute either about 
this constant discriminatory use of the restrictions -- that is, 
not only discrimination against the genoral public by maintain- 
ing an artificial price level but a discrimination against 
specific independent operators by subjecting them to a fora 
of price maintenance which injures their ability to compete 
with the defendents. 

What we showed in effect was that the practice that was 
revealed here in. the Interstate Circuit case of so controlling 
the admission prices of competing theaters as to give the 
affiliate an unfair advantage over the independent was virtualiy 
incorporated in their standard licensing procedure. 

We show agreements in certain towns where there was @ 


varietion of the Interstate formula, the egreements which they 
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tho Werner theaters vere to have 30 days! clearance over all 
tho other theaters which charged the same admission prico. 

In other words, tho compotitive discrimination implicit 
an this mothod of price control io in maintaining this run 
priority so that you attract greater patronage and at the same 
time control tho indopondent's price so that it cannot be 
zovered to tho point vhero he can give effective competition 
as the result of his being pushed further back in the run 
ytructure. 

Now, the statement was made here that the techniques 
ty which this 1s accomplished are not nev, that some of them 
yore known before integration. 

It 4s perfectly true thet back in 1916, 1917, and 1918, 
the distributors endeavored by a standard admission price 
provision to try and maintein a 10-cent level of prices to 
get the pictures out of the nickelodeons, end it is also 
true in the early deys some theater operators tried and succeeded 
in getting protection against competition from other theater 
operators by & stipulation that if they played the picture, it 
would not be shown anywhere else until efter the lapse of e 
certain period of time. 

The Chief Justico; How did they arrive at price fixing? 


As I recall, I believe Mr. Donovan yesterday read from one 


contract. Did they use differer 


ynich you claim there vas price fixing? 

Mr. Wright: In general, tho prico that 1s stipulated to 
pe maintained is the price customarily charged by the thoater 
qn showing all f{lms. That 1s, the price structure {s one 
vnich regulates the ability of the theaters to compete with’ 
each other on all films. The price fixed has no relation what- 
goever to the quality or the character of the particular films 
that are being licensed. 

That feature, of course, is what takes 1t completely out 
eyo under the protection of the Copyright Act. Tne factis and 
yes been that the copyright license in this industry has never 
ned & legal use. 

The first copyright license that was used in this industry 
is the 1923 standard form, which the evidence shows wes the first 
one on which all of the distributors got together and agreed. 
there is no dispute about that. They agreed to a standard form 
of license, that {1s the one, and agreed to adopt this copyright 
form. Fron then on we trace the history of the form of the 
defendants there as offered by the defendants. 

They put in these exhibits through their witness, who under'- 
took to show the history of the standard form. There wes 4 
gradual increase in the complexity of these provisions end a 
conditioning of the price maintenance on the maintenance -- i 


mean & conditioning of 


the protection granted, the clearance 
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was this rogulatoy system administered primarily by your 


major defendants, but participated in by all of the distributors 
and most of the oxhibitors, 

Justice Frankfurter: Woro thoro prico uniformities be- 
fore the big five wont into tho theatro-ovning onterprise? 

Mr. Wright: Thore is no shoving to that offoct. 

Justice Frankfurter: You mean that ves not in issuo, 

did notappear in issuo through oither the plaintiff or defend- 
ents? 

Mr. Wright: Woll, the history vas not squarely in issue. 
{he caso wes not tried on a historical basis, but the history 
that got into the record clearly shows that you had no scheme 
of price control which was devoted to maintaining the rolative 
positions of 11 theatres in all areas until after integration. 

Justice Frankfurter: You have used the vord "scheme". 
what sbout the facts, schome or no scheme? Were there pricing 
uniformities in theatres before the big five got into the 
theatro-ovning business? 

Nr. Wright: I think there was no evidence on that point 
ono wsy or the other in this record. I think the record is 
clear. I doudt if you could ever have maintained price uni- 
fornity of that kind in the absence of a concerted egreement 
among the distributors, which first occurred in 1923. 


Justice Frankfurter; Could it have happened? Things 
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ir. Wright: Oh, yes, thoy do. 

Justice Frankfurter: Now, did 1t happon? 

Mr. Wright: As far os I know, 1t did not happen, and 
there is nothing In the record to indicate that it did. Now, 
if you want to go to a Congressional report, why probably -- 

Justice Frankfurter; J taink thls record is plonty big 
enough for 26. 

(Laughter) 

ny, Upight: Dut thero is not any question, If you vill 
look at whet is in this record and the developrents of the 
conspiracy, that the price fixing conspiracy thet the Court 
condemnod cid not acsuns tho form in which theCourt condemed 
it until after integration had been complotec. 

Now, thero vas, of course, during tho 20’s, while the 
integration was going on, theso poople were buying up thoatre 
circuits, and it wasn't until about 1930 or 1931 that the 
present pattern of partial territorial division that you have 
nov ves esteblished, and when tho Attorney Genoral said there 
vesn't an express agrsezent to esteblish tho pattern, he 
vas doing vory gonerous. 

There are nunorous express agreoments in evidence which 
shov divisions in specific areas spelled out by agreement but, 
es vo arguod ct tho trial and we ergue here, those agreezsnts 


vore only ovidenco of the vider 


erritoriel division which 


cr 


is toplicit in the c op of this nation-wide 
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conspiracy. 


When these people say that, of course, thoro vasn’t ono 
vertical integration hore of all tho producor dofondants and 
one cozpsny caintainod by stock control at tho top, thoy are 
perfectly sound, but whon thoy suggost that there vas nothing 
pinding thon togethor besides an inplicit understanding, they are 
contradicted by tho record at overy turn. 

The record shows that the conspiracy was offectively main- 
tained by the sgroomeats that these people made with each 
other, both tho pooling agreements made with each other as 
thestro oporstors, the joint oynerships in the theatre cor- 
poretions, the licensing egreomonts vhere one as a distributor 
agrees with anothor as an orhibitor to give him protection 
fron price competition by subsequent-run exhibitors. Thoso 
things are beyond aiepites 

Justice Prankfurter: Mr. Wright, I may have listened 
too hastily or carelossly again, but certainly it is ny im- 
pression that practically all the big five conceded one vay 
or tho other, or yielded or ecquiesced in it, anyhov, boved 
down to tho decree against price maintenance among themselves 
vhich, I tske it vas found to bo a violation por se. I may 
be wrong ebout that, but that is the impression I got, that 
they all sgreed to that. 


Mr, Wright: I would like to explain the extent of the 


20h 

Justice Frankfurter: Woll, thoy hore acquiesced in tt. 
J withdraw "bowing down", 

Mr. Wright: Thoy 1iko tho Court's docroo, if that io 
what you aro gotting at. 

Justico Prankfurtor: low, what 1 wont to know is: If 
thet is so, what provisions of the decree othor than tho pro- 
nibition against that illegality do you draw from that {llegal- 
ity? 

lr. Wright: I think that basic illegality is nore than 
enough to support all of tho prohibitions that are ombodied 
in the judgment. Tho judgment does nothing moro than try to 
prevent these specific techniques by which tho conspiracy was 
maintained, 

of course, our basic point on the inadequacy of tho 
judgment is thet while those provisions vent es fer as mero 
injunctions could to do that job, they sron’t onough because 
of the ability and continuing incontivo to conspire, and tho 
past proclivity to conspire that thse record shows each of 
those defendants has and will continuo to havo just as long 
as you have this integrated structure, 

Of course, it seens kind of silly to argue about liability 
hore on tho legality of tho integrated structures when, of 
courso, ecch of these people himself, each major defondant 


Atsolf, says, "Yes, ve ought to bo subject to continuing judicia: 


tive bidding.” 
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Of course, 1f all you had in tho past vero this sporadic 
Giscrimination, thy there wouldn't bo anything moro to do 
(aan to onjoin tho discrimination and go on. 

Hovover, tho basio difficulty 19 that no matter vhat 
form of specific discriminations you enjoin, you do have the 
gontinuing power and the intent to discriminate in the future, 
whether you use those forms of agreement or use none at all. 

Lot mo give you an example. This judgment says that if 
you own 95 per cont or more, if a major defendsnt owns 95 per 
cent or more, of a theatre-operating company, it my in sell- 
ing its films to the thoatres of that company discriminate in 
any wey it pleases; so that 4f Paramount, for example, nov 
picked up another 45 per cent of tho Interstate Circuit, so 
that instead of owning 50, they ovn 95, they could enforce 
precisely the samo admission price discriminations that were 
condemned in that case, and they could do it in this way. 

They are perfectly free to fix the prices that Interstate 
charges in its prior runs in any manner they please. of 
course, they ere pronibited in the future from stipulating in 
“he egreoront with Interstate subsequont-run competitors that 
you shell charge 25 cents, that is, thet your price level 
should be lifted up to the same as our subsequent-run theatres 
thet have run priority over you, but there {9 nothing in this 


decree to prevent them from declining to sorve prints to any 
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exhibitor vho should break his price until such time an thoy 
thought wes long enough to teach him 1t was an inadvisable 
thing to do. 

Thoy can do that in protocting the oxhidbition of thoir 
filas in tho Interstate flrsi-run theatros just as thoy did 
pofore. That 1s tho basic problem thst the nature of tho con- 
spiracy and Its relation to tho integration poses: How you 
can possibly; give effoctive relief yithout these moze drastic 
penodies vo advocate, 

Justice Prankfurter: That argumont addresses itself to 
tho inadequacy of tho decree from tho Government's point of 
yiow -- that is, the argument you hevo just nado. 

ur. Wright: I have encroached upon Hr. Sonnett's argumout. 

Justice Frankfurter: It is not for ne to divide your 
time or subject, but I got a little confused sometimes when 
my mind io directed to the thought that you are merely holding 
the ground, 

(Laughter) 

nr. Wright: I don't think, mysoif, that any of these 
provisicns that vere civon to me to supportmedadiinse. If 
there are eny of then that trouble your Honors, I will be glad to 
eddres3 yseif to then. 

I think 1t 1s true that once you understand tke basic 
nature of the evidence and the findings, that they follow 


automatically; so x 


6 nost useful thing I couid do vith 
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ny timo would simply be to ansver what inquiries you might 
have ac to what {s in the record or vhat happened below or 
\hings on which I might be better able to give an ansvor than 
itr. Sonnett, 

Justice Reed: I will take advantage of that. You wore 
yentioning a momont ago that Paramount may sell or produce and 
exhibit their ow films in any vay that they choose. 

Mr. Weight: Yes, through their own theatres -- 

Justice Reed: To their own theatres. 

Mr. Wright: -- or theatres, rather, in vhich they have 95 
percent -- it is e mistake, of course, to regard them as their 
own theatres, because actually those theatres are owned by & 
jarge number of separate entities. 

At the triel much wes made of the point that these people 
ueve & great desl of autonomous management. But when it comes 
to restricting the terms on which they distribute to those 
theatres, thon they want those theatres treated as their own 
veceuse they say the Copyright act gives them the right to 
exhibit their own films, and they can do enything they please, 

Justice Reed: If they own 95 per cent of it, they could 
do vhatever they please with that theatre. 

Vr. Wright: If they have actual control. 

Justices Reed: Thst theatre is excepted from the require- 
wents of bidding? 


wright: Yes, for the films of the affiliated distr4- 


yustice Reed; of that producor? 208A 

Mr. Wright: Yoo, 

Justice Reed: Tov, you said a moment ogo that they could 
treat unfairly thoir compotitors of tho prosont group or any 
other group of their thoatros. 

Mr. Wright: Yoa. 

Justice Reed: I don't understand that. As I understood, 
undor the compotitive bidding feature they vould havo to offer 
their films If they sold to anyone besides their own thoatres, 
at e public euction, whether it 1s an auction or bid, I am not 
sure. 

ur. Wright: They would aot, hozever, do compollod to 
offer them in such a way, as I read the judgnmeat, anyway, 
which vould Interforo with the protection they thougitwas ap- 
propriste for the oxhibition of their films in thelr theatres. 

Justice Reed: But vlero the theatre is through showing 
tho film, if they sell to anyone else in that area, they must 
s011 on a competitive bid basis? 

Nr. Wright: Yos, but I take it that when they mako the 
offor ls up to them. I suppose that if they have any rights 
at all in dealing vith thoir ovn theatres, they havo the right 
to soy in licensing a picture to Interstate, "Yes, you will 
have flrst-run priority, and ve von't make the films available 
to anybody else until 30, 60, 90 days" -- of course, vhatever -~ 

Justico Rood: Whatevor thy please. 


tat ahs 20. perha 
Wright: 120, perhaps. 
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Justice Rood; What do you suggest in place of that? 


Mr. Wright; Tho only thing I can suggost in placo of it 
is dhestiture of the thoatro affiliation by which Paramount 
controls Interstate. 

Justice Reod: I understand tho compotitive section of the 
decroe to nean that they can put any provisions thoy pleaso 
in the offer so that they would put a minimum price that vas 
peyond the reach of any person in that aroa, the oxhibitor. 

Mr. Wright: Wo. 

Justice Reed: And wait 30 days and then soll on their 
ovn torms. . 

Nr. Wright: I should suppose, if your Honor please, that 
they ere clearly bound to soll everybody on some run, but there 
is no way, as I soo it, that they are bound at all to adjust 
the torms so that their first runs in their own theatres would 
be doprived of tho kind of protection they have had in the past. 

Justico Reod: One other question. You said a moment ago 
that there was sono sort of egreoment or agreements among the 
majors. 

ir. Wright: Yes. 

Justice Reed; As to the acquisition of theatres. I gather- 
ed from vhat you said you moant that there vas an arrangement 
or agreoment or understanding that one major would buy in one 
ares end enothor aajor vould buy in another ares, so that one 


would have the Pacific Coest snd enother vould have the Northwest 
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and another would have the St. Louia region, oto., without 
competition. 

Mr. Wright: Thoro is no such agroomont as that writton 
out and signed by each of these defendants. 

Justice Roed; I understand. 

lr. Wright: We say that is a fair and nocessary inference 
from wist has happenod, 

Justice Reed: Nov, is there a map here that shows that? 

tir. Wright: There 1s no map which shows the geographical 
cistribution. We have in our appendix a list of thoatre hold- 
ings by states, which shove the geographical distribution; 
end ve heve the exprass agreenonts in thevarious aroas which 
ghov how the thing cropped to the surface at various times in 
explicit forzs in local situstions. 

Justice Douglas: Did tho Court find against you on that? 

Mr. Wright: I beg your pardon? 

Justico Douglas: Did the Court find against you on that? 

Nr. Wright: I don't believe there vas an express finding 
ono way or the othor on the existeace of territorial division. 

Justice Douglas: Doos the Government ask us to make 
findings on that? 

ur. Wright: I don’t think findings on that are decisive 
of whet you do in the vay of relief. I suggest that thct is 


merely a necessary consequence, really, of the besic finding 


nt of this 
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conspiracy was. 


However, given that conspiracy, there {9 no room for 
competition among theso people as theatro operators, and we 
also put in affirmative ovidence about product distribution 
to show thet tho product had boon virtually frozen in tho same 
chsnnel over 6 long porlod of time. 

I don't think thero 1s any real contention that these poople 
ever did compete with each other as theatre operators in trying 
to buy films, at loast for tho past 10 or 15 years after tho 
torritorial adjustments vero shaken down. 

Justice Douglas: I gathor from the opinion of tho Court 
pelow just an inference that the Government there was arguing 
that clearances were unlawful, illogsl per so; is that right? 

Mr. Wright: We mado the argument below on that -- 

Justice Douglas: Are you so arguing it here? 

Mr. Wright: No, we abandoned our assignment of error that 
the agreement as such vas unlawful per se. We think -- I think 
-- probably the best thing that can be done with that problem 
is what the Court did, establishing prina facio invalidity, and 
then putting the burden on tho party that created it to show 
thore Yas some reasonable reason for it. 

Wo certainly would roject the construction placed on that 
provision by tho defendants. They say they ought to he able to 
go on under it and give pretty much the kind of clearance they 


did in the pest 


aga 


Wo aay thet under the Court's Judgment thoy would only 
pe able to make those arrangemonts in excoptional circumstances 
and on quite different considerations from those that woro 
amployed in the past, 

Justice Reed: Vhore dooos that partition show in your 
> ppendix? 

Mr. Wright: I beg your pardon? 

Justice Reed: The partition of the United States into 
sneatre-owning sections, 

Mr. Wright: It sterts in the appendix, the tabulation 
of the ownership by states starts et page 208 and goes through 
pages 254 or 255. 

Justice Reed: Whore irow.d I find it in the index? Appar- 
ently there is en index in the front. 

Mr. wright: Yes, there is an index. You would find it 
shore under the first item under "Statistics, List of Theatre 
goldings of Defendants", which shows the number and location by 
states. That is on page 6 of the index. 

Justice Dougles; What is the relevancy of that here from 
the Government's point of view? 

Mr. Wright: It shows, I think, that these defendants heave 
uot, as they suggest here they might, undertaken to go into 
each others towns and opsrate against each other as theatre 
»perators anywhere during the past 15 years. 


Justice Douglas; H joes it bear on the decree? What 
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ie its relevancy as far as thie Court's function 1» conoorned? 

Mr. Wright: Why, it bears, I suppose, to somo oxtont on 
tne dissolution of the pools. 

Justice Douglas: Thore woro similar facts protty close to 
a pnaso of theCroscent caso, I think, a cave of torritorial 
division, an agroemont to divide up territory. 

Mr. Wright: That is quite true. 

Justice Douglas; We held that was illegal and vo required 
the theatres that were acquired as a result of that procoss 
to be sold. 

Mr. Wright: Wo say there is the samo kind of torritorial 
division hore on a national scale and that the evidence which 
supports such an ultimate finding is a groat deal stronger and 
more explicit hore than anything in Crescent. In the Crescent 
case. You had no single over-all agreement. 
The agreonent siuply was inferred from the joint stock ownershir 
and pooling arrangements that were created, according to the 
District Judgo. 

Justice Douglas: I don't even find this point in your 
discussion in the brief, 

Mr. Wright: We point to it in our statement of facts. 

Justice Douglas: Is it interesting background? Are you 
asking the Court to make any -- 


Mr. Wright; I think we got into it in connection with 


this historical de 


y that was gone inte 
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on the defendants’ argument, I was oxplaining it in torms 
of hov and vhen you had the kind of conspiracy that tho Court 
oondemed, 

Justice Douglas: 43 far as this docroo 1s concerned, do 
you consider it relevant or Irrolovant? 

Mr. Wright: I think 1t vos rolovant on what was dono 
yith respect to tho pooling agroemonts aad prohibitions against 
expansion, jos. 

Justice Douglas: But you don’t argue that this Court 
should send the case back to the Statutor; Court for further 
finding on that, do jou? 

Mr. Wright: Oh, no, it 1s unnocessary bocause the Court 
found there the attexyt to conopolice. 

Justice Douglas; As I read the decros, they did not find 
on attempt to monopolize, 

Mr. Wright: Oh, yes, they did. Thoy found no achiovoment 
of sonopoly, but they did find an attempt by conspiracy. 

Justice Douglas: If jou are right, thero 1s more than 
on attezpt. You said there vas a charge of territorial divi- 
sion. 

Mr. Wright: That is true. 

Justice Douglas: Now, you ask us not to consider it as 
vo considsred it in the Crescent case. 


Ne. Wright: I think Mr. Sonnett will tell youhow jou ought 
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Justice Frankfurter: May I ask, before you sit down, 
Hv. Wright, whether in tho brief or argument or in the appendix, 
the Governnent has anything vhatevor to say about tho arbitral 
scheme? 

Mr. Wright: I think all we said was there vas nothing 
more you could do with it when the consent decree went out. 
The arbitration system was set up only to serve the decree, 
and when the decres wes found inadequate and replaced by this 
decree, there was nothing more to do vith tho system. 

You see, that decree never did affect all the defendants. 
It was only the result of an egroement with five of then. Now, 
the other three defendants in the suit take the position that 
they sre not going to be parties to an arbitrated system of regu 
lations just to save the theatres of these people, and we do not 
propose to join with the theatre-owners in trying to whip the 
others into line, 

Justice Frankfurter; As I understood it, the Government 
opposed further continuance of this systen. 

Mr. Wright: we did, 

vustico Frenkfurter: Woet I want to Imow is whether there 
is anything in the record that sheds light on why the Government 
urged the cessation of this systen, 

Mr. Wright; That wee fully discussed bslov. 

Justice Frankfurter: Is it in the brief? 


Tt 45 {n the vecord r 
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of {t {n the brief, The Court found that tho system should go. 

Justice Frankfurter: Becauso there was no consont, But 
suppose one is of the opinion that tho equity povers of this 
Court are not defined or confined by the consont of the parties? 

Mr, Wright: That vould bo, I should say, an entirely now 
theory as to arbitration. ‘The court below never suggested to 
us at anytime that wo could have a continuance of tho system 
except on terms of consent by the major defendants, We did 
not think that kinf od a system was going to do us any good, 
pased on our prior experience with that kind of system. 

Justice Frankfurter: That is what I wanted to lmow, 
yhether there is in this record or anywhere, some light a3 
to the Govornnent's judgsent or evaluation of that system, 
wf the operation of that systen. 

Mr, Wright: We put in evidence, we offered certain 
decisions of the Appeals Board, that are digested and are 
voferred to in the appendix, which sets forth the whole decres- 

Justice Frankfurter; Thet is vhat I wanted to know. You 
found it did not work? 

My, Wright: Yes, we found it did not work, but as far 48 
ye &re concerned, we do not want to limit you to what wo 
put in there. We have no objection to your examining into 
the entire record of the system. It is in the library. 

Justice Frankfurter; It now is in my office. 


Oh, I ses, ve aly e1 x4, of course, 
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vhat vo thought was ospectally significant. 


Justice Frankfurter: I ama little confused. As I undor- 
stand it, tho Government on one side -- first, as a gonorality, 
I commit myself to the proposition that the consent of the 
parties doos not define tho boundaries of equity in molding 
a decroe under the Sherman ley. 

In tho second place, ss I understand it -- I don't know, 
that doss not loave an arbitrel system to be imposed -- but 
the more fact there is no consent is, from my point of view, 
not conclusive of the question. 

The Governnent affirnzatively found the system undesirable 
snd unvorkablie and not in the public interest, and the only 
question I put to you is that I would like to have what light 
there is from the Government's point of view -- and as I under- 
stand you to now say, it is in the record -- to shoy that that 
was not @ good system from the point of view of the public 
interest; 1s that right? 

Mr, Wright: Yes, one obvious thing is the objections of 
other psople who do not choose to consont. 

Justice Frankfurter: Don't bother with them. I want 
to know sbout the Government. 

Mr. Wright: Well, we, I suppose, represent the non- 
parties in that sonse in any judgment that is entered. 


We have a lot of complaints from people who say, "I don't 


9 and I don't vant to have tas 
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quostion determined as to who gets the prior run or not in 
uy area by & uniform arbitration system. I want to compete 
in 4 free market," 

Now, vo are in no position to tell them, as I see it, 
that the Shorman Act doosn’t ontitle them to such a market, and 
chat because it suits the convenience of the major defendants 
to have an arbitration system, that if they want relief, they 
had better egree to arbitration, 

Justice Frankfurter: Judge Hand is not one of the major 
defendants, and it was in his judgment a very workable scheme, 
and I may bo of tho vory sans opinion, and I would like to get 
ell the light I can on a system which at least for years in 
the judgment of Judge Hand worked as a rational scheme in 
this industry, 

Mr. Wright: Yes, I say this to your Honor, that at the 
time the schens was tried, we put it into effect over the 
uniform opposition of all exhibitors. I was not the one in the 
court room who msde the statement that divorcement would moan 
chaos, end we were trying this first, but it was a mere acoi~ 
dont that I did not. If I had heon selected to make the speech, 
I probably would heave, because in order to justify the expori~ 
ment at 611 over the opposition of all those who were to bo 
benefited, we had to try it out as ea divorcement substitute. 


Ve tried it and it did not solve these probioms. The complaints 


still 
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Justice Prankfurter: I didnot moan to have you argue 


it. I wondered if in tho brief I could find a reference, bo~ 
eause I counted -- I found 2300 pages of brief in this litiga- 
tion, 2300 pages of brief, and thousands of pages of evidence. 
I pay be the only ono who is not going to road every word of 
that recom, but I don't think I shall. 

Mr. Wright: You found only a brief reference in our 
prief because the Court dealt with it in a satisfactory feshion 
tous. He put an end to it. That, as far as we vere concerned, 
put an end to what vo had to say on it. That is, in the brief. 

Justice Frankfurter: An end with praise? 

Nr. Wright: Ho praised it as an officiont way of disposing 
of disputes, which I vould agroo that it is. It just bss not 
happened to bo sdequate under the circumstances of this caso 
to give the relief that is necessary to terminate Sherman Act 
violations that the Court found. 

REBUTTAL ARQUMENT ON BEHALF OF THE UNITED STATES OF AMERICA. 

By Mr. Sonnett. 

Justics Douglas: Nr. Sonnett, before you start on your 
argument, oay I ask you e question I vas asking Mr. Wright? 

Mr. Wright suggested that there was a conspiracy to divide 
up the territory of the country among the distributors, producer~ 
distributors, and the Court found an attempt to monopolize; but, 


as I road the conclusion of lav of the Court, the Court did not 
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It found an ettorst to monopolize in various rospoct, 


put I do not find a vord In there about tho division of torri- 


Nr. Sonnott: I doatt think It is there, sir, expressly. 

Justice Douglas: It 1s a protty important subject. If 
the Government is stending here insisting upon pressing the 
point, lt 1s something on vhioh I would need considerable light 
pecause I con't find it in tho judgmont or findings. 

Mr. Sonnett; If I do not make our theory clecr, Mr. 
Justice Douglas, during ay prepared argument, I would be very 
hseppy to try to pick up any remaining quostions when I close. 

I think our theory, basically on the thsory of cross- 
licensing relief and on the caso os a vholo will, I trust, b®° 
msde clesy by what I am about to say. If it isn't, I shall be - 
happy to teke it up later. 3 

It ic basically our position here thet the evidentiary 
findings of tha Court bolow vere correct. It is also our 
position thet the conclusions which the Court drew from those 
findings ere incomplete and in some respects erroneous. 

I should like first to invite the attention of the Court 
to certain findings which in our view aro evidontiary findings, 
which aro ontirely correct and which are not challonged hore 
by any defondsnt. 


so aro the findings upon which the Government prizarily 


j are, I think, the heart 
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of the Governzont's caso in so far as tho findings go and 
they aro, as I say, not challongod hore by the dofendants or 
by the Government. 

Bofore coming to thoso findings, I should like to say 
that in the Govornnont's appeal in No. 79 wo havo basically 
tvo contentions. The first contontion is that the defendants 
jointly and sevorally monopolize tho distribution and exhibition 
of filns. 

Our socond main contention is that, in any event, the 
ultimate divestituro of the theatre holdings of the major 
defendants, togother with tho ban on the cross-licensing of 
their films, are the only adoquate romedios for the violations 
found. 

Findings 99 -- and I shall not read those, but I should 
11ke, hovever, to mention each and paraphrase each briofly, 
to get the case back into its context. Finding 99 is a finding 
which relates to film distribution. 

it sots forth the number of features distributed by esch 
of the eight defondants, and 1t discloses, simply stated, that 
putting aside the Westerns and confining our attention to 
fectures, those defendents distribute over 65 per cent of 
tho product of the motion picture features distributed in a 
single season. 


So ve stert then vith 65 per cent of the production, 
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Pinding No. 118 relates to the next stop, that 1s, the 
theatre ownership of these defendants. It disclonos that 
nuzerically considered, tho fivo major defendants had intorests 
in somo 17 per cent of tho total nuzber of thoatres. 

Pindings 126 and 127 at Rooord 3685 deal vith the rentals 
paid by those theatres and the rentals received by those 
eight defendants es distributors, 

Finding 126 states that the theatres owned by the five 
defendants pay about 45 per cent of the total domestic film 
rentals rocolved by all oight defondents. 

Finding No. 127 indicetes that of the total payments 
for films rade by those affiliated theatres, 71 to 81 per cent 
of the paynents went to the five major defendants in this case, 
and that about 97 per cent of such film rental payments vent 
to tho eight defendants. 

These findings shov in summary, therefore, that the 
affiliated theatres do almost all their business with the 
eight defendents end more then three-quarters of their business 
with the five major defendants, and that this business accounts 
for a littlo less than half of the total domestic income of 
the eight defendants. 

But even moro significant than thoso facts are the also 


undisputed facts regarding the most isportant theatres in the 


theatres. B7 common egreenent, they 


nd as to those 
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an examination of the 92 cities in the United States, oach 


of which has a population over 100,000, shows, according to 
Finding No. 148, which is at 3688 of the record, that in those 
g2 citios with millions in population, at least 70 per cent 
of sll first-run theatres aro theatres of tho major defendants. 

Justice Douglas: What is the relevancy of this, Mr. 
Sonnett? 

Mr. Sonnett; This tends to show the basis for the Govern- 
ment's claim thet these defendants have monopolized both in 
oxhibition and distribution of films. 

Justice Douglas: You are attacking now the finding that 
there was no national monopoly? 

Mr. Sonnett; I shall come to that, yes. Moreover, as 
that finding shoves, in 36 cities, each with a population over 
100,000, vith millions in population, there is not a single 
independent first-run theatre; and in the mejority of the 
remaining oities the major share of all of the defendants’ 
features aro shown first-run only in affiliated theatres, 

True, this 1s statistical information, but also true 
it is not controverted, and also true it shows that the five 
mejor defondants in this case have 100 per cent of the first 
run in 38 major cities. 

Tne Chief Justice: Would divestiture help you there? 


Mr. Sonnett: It vould, sir, and I shall come to that, 
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cities in the United States, This 1s no ncoident, as tho 
findings vill show. 

Thoro vore offoctiye mothods used by the dofendants Jointly 

and severally, according to the Court bolow, which methods 
| vere oxpressly dosigned to protect this dominanoe and to bring 
about the very result which the Court has found in thoso find- 
| ings. 

Nay I dircot the Court's attention to Findings 66 and 67: 
| They ere in tho record et 3671. Those aro the first findings 
with respect to tho methods used by these defendants to pro- 

} toot their dominance, They relate to prices and price fixing 
and what did the Court below find on that subject? 

| It found that the defendants have controlled the prices 
chargod by most of the motion picture theatres in the United 
States, that all of the five major defendants have a definite 
{nterost in keoping up prices in the territory tn vhich thoy 
ovn theatres, and that this interost thoy were safeguarding 
by fixing minimum price rostriotions; and, further, that those 
lioenso agreements showed the express intent of the major 
defendants to maintain theatre admission prices at artificial 


levels. 


395 


Justice Roedt What finding ts thnt? 

Mr. Sonnett: That 1s Findings 66 and 67, Mr. Justice 
Rood, at 3671 of tho rocord. 

We have thon beyond dispute, beyond dispute jn this case, 
the fact that the defendants had the power to fix artificial 
prices for theater admissions throughout the United States 
and, moreover, that they exercised the power end, further, 
thet the major defendants -- and I think this is of utmost 
significance -- the major defendants, because of their theater 
ownership, had a definite interest in any given territory 
where they own theaters in kesping prices high. 

The Chief Justice: How did they exercise their price- 
fixing power? 

Mr. Sonnett: They exercised it, Mr. Chief Justice, by 
providing in the license of competitors of ther theaters 
provisions as to price and clearance which would render those 
theaters not really competitive with their own theaters. 

The Chief Justice: Did they have a provision other 
than the normal, the prevailing price? 

Mr. Sonnett: Well, there is an interplay, and there is 
evidonce in this record, Hr. Chief Justice. 

The Chief Justice: That is what T am trying to find out: 


> is an ebuse of thet power, beyond 
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vould be Alloved to canpete would be the samo price as the 
thoator of the dofendant, but the {ndepondont would get the 
films on second or third run. 

The Chief Justice: I um talking about pressure put on 
the independent to make him charge a price different from 
that which he normally charged when he was pleying the filns 
of other producers. 

Mr. Sonnett: I think the evidence rather indicates the 
inverse &pproach -- that is to sey, that by juggling the 
prices of the theaters under their own control and controlling 
the film supply of the independents, they controlled his 
competition. 

The Chief Justice: In regard to contracts, cross-licensing 
agreenents, was there anything to indicate that in the agree- 
ment or othervise directly or indirectly they would say, 

"We won't give you this picture unless you increase your 
price above the normal price, the price at which people 
attended that theater to see films produced by other than 
this particuler producer?" 

Mr. Sonnett: There was evidence to sustain the court's 
finding, Mr. Chief Justice, in 66 and 67, thet the price 
control which thoy had with respect to the independent 
theaters was exercised so as to keep prices in the erea 


where they had tt tet rigad theater: 


a 


w 
Q 
3 


question. 
(At this point, a recesn was tknne.) 
AFTER RECESS 

Mr. Sonnett: Just before the recess, The Chiof Juatice 
askod me the specific question, whether the Goverment has 
any illustration of a case where the defendants forced an 
independent exhibitor to raise his price over his opposition. 

On that state of facts, as I understand the question, 
standing alone, the answer to that question {3 we are unable 
at this time to recall any such case in the record. We belies 
there 1s none. 

However, we respectfully suggest that the question does 
not deal with the method of discrimination used with respect 
to prices @nd clearances and in that connection refer the 
Court to Findings 64 and 72 and to our appendix, pages 444 
to 446. 

The way in which the systen actually worked is demonstrat- 
6d by the case which wes en arbitration cese, referred to and 
described at page 444 of our appendix. What happened there 
was that in Overton, Texas, a Paramount affiliate failed to 
serve the town adequately. The townspeople built a new 


theater, and vhen the new theater opened, the Paramount 


affiliate in that town, Jefferson Amusement Company, then 
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films on first run and compelled the nev independent thoater 
to play a second run 60 days after the first run, notvith- 
standing that this theater vas compelled to charge as high 
an admission price as Jefferson's first-run thoater. 

In other words, the price pover was exercised, if the 
Court please, not by increasing the price which the independent 
exhibitor should charge but by diluting the quality he ves 
alloved to have for that price. 

Justice Rutledge: You mean the clearance wes 4 price- 

ixing device? 

Mr. Sonnett: So used, Mr. Justice Rutledge, and so 
found to heave been used in @ number of cases in the arbitra- 
tion proceedings set forth in our appendix; and I might add, 
so found to have been used by the court below. 

Thus, we have beyond dispute in this case the fact that 
the defendants hed the power to fix artificiel prices for 
theater adnisstons throughout the United States, that they 
exercised that power, end, further, thet the major defendants, 
because of their theater ownership, had a definite interest 
in eny given territory where they had theaters in keeping the 
prices high. 


In Finding 69 at racord 3672, there ig demonstrated the 


cheater interests of the five major de dants alone -- that 


The theater interests 
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for A national price-fixing conspiracy. 

Before loaving the findings on price-fixing and to make 
the facts as clear as T am able, I rofer the Court also 
particularly to Finding No. 72, which is at record No. 3677. 

That finding states -- and I will read {t hurriedly: 

"The differentials jn admission pricee set 

by & distributor in licensing a yarticular feature 

in theaters exhibiting on differont runs in the 

seme competitive area ere calculated to encourage 

as many patrons es possible to see the picture in 

the prior run theaters where they will pay higher 

prices than in the subsequent runs.” 

The lest sentence of that finding 4s: 

"In effect, the distributor by the fixing of 
minimum admission prices atteapts to give the 

prior run exhibitors as near @ monopoly of the 

patronage as possible,” 

We have in this case also the exercise of a related and 
equally crucial power used as part of the same exercise of 
power, &1s0 used in discriminatory fashion. This, for the 
purpose as found by the court below of protecting the inter- 
ests of the defendants against tha competition of independents 

In Finding No. 79, which is at 3674 of the record, the 


court hss found that the aajor ¢ 
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deserves emphants, and {n numerous {notances have mainta{ned 
unronsomble clearance to the prejudice of independents. 

Indeed, ax the court spoctfically found tn Finding No. 80, 
tho purpose of many clearance Agroomonts was to fix the basis 
not only upon which existing thonters might compete, but to 
fix the bas{s upon which any new thoaters might compote, and 
that basis, as oxpressedly found, was not to accord to any 
new theater the competitive position which its size, loca- 
tion, or appointments warranted, but rather to datermine the 
competition position solely on tho basis of the risk it pre- 
sented to the interests of these dofendants. 

The court found, I say then, a discriminatory and 
arbitrary exercise of tho pewer to fix prices on a national 
basis, andthe discriminatory exercise of a power to fix 
clearances; but {t found even further competitive disadvantage: 
imposed upon the Independents by the rat of these defendants 

In Finding No. 110, for example, the court set forth in 
detail other discriminations against small competitors -- 
that is at 3631 of the record, if the Court please -- those 
discriminations were in various contract license provisions, 
and to sum {& up, the court said concerning them, that the inciu- 
sion of those provisions in certain contracts and their omiseion 


from contracts with small independents constituted an unresson- 


able 
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exercise of pover vhich, I submit, fo tndtcative only of intent 
to exclude competition with major defendants fn tho distribution 
and exhibition of films, excopt to the oxtent and upon the tors 
that these defendants pormitted competition. 

That intent {3 disclosed expressly in other ways as sot 
forth in Findings 112 to 117 relating to tho pooling of 
theaters. Those, we say, disclose an express intent 
and were so found by the court. 

The court pointed out in Finding No. 113, which is at 3682 of 
the record, thet the effect of these pooling agreements has beon 
to ally two or more theaters of different ownership into a ooali- 
tion for the purpose not only of nullifying the competition 
between them but for the more effective suppression of competi- 
tion of theaters not members of the pool. 

Therefore, the court below hes found that although there 
was no complete exclusion of competitors, either in distri- 
putfon or exhibition, the defendants had the power to exclude, 
which they exercised, by edmitting competition on such terms 
es they fixed; and they had the intention, exercised in each 
and every way, which I have mentioned, to exclude competition 
whenever end wherever it vas to their interest to do so. 

These findings are the findings of fact beyond dispute 
in this casa and not susceptible to attack in this case. 


They sre the findings prinarily upon which we rely with respect 


to our first contention thet we h ly 
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They demonstmte, ve belleve, that the combination of 
pover in distribution and exhibition possessed by each 
of the major defendants and used {individually and Jointly 
with the other defendenta for tho protection of the individual 
and joint position of each and all dofondants, has givon them 
the pover to exclude competition either in distribution or 
exhibition. 

That power they have exercised, as the record makes 
sbundently clear, by allowing such competition as they saw 
fit to allow, 

There is no question here that an independent exhibitor 
cannot survive in the business unless he has access to the 
films of these defendants and there is no question that an 
independent producer cannot survive unless his films have 
access to the theaters of these defendants. 

Their control, thetr combination of power is strategic 
and decisive. This is the crux of the case. 

Justice Dougias; Js there any finding that shows that 
1f they were not the producer who owns the theaters, they 
would not accept films of the other producers that don't 
own theeters, first-run films? 

Mr. Sonnett; To this extent, Mr. Justice Douglas; They 


will let or use the production of other producers whenever 


313 

Justice Douglas: I don't find that advorted to in the 
findings. 

Mr. Sonnets: I hope to cover it, Mr. Justice Douglas. 

custice Douglas: J understand you have shown that they 
vere in restraint of trade, as I understand it, restraint 
of trade &s against the other producers; is that right? 

Mr. Sonnett: What I said was -- 

Justice Dougiss: Maybe I misunderstood you. 

Mr. Sonnett: What I meant to say, Mr. Justice, was 
thet here we have @ power -- and at the moment I would prefer 
not to lebel it restraint of trade or monopolistic -- but we 
heve & power here to exclude vhich is exercised by admission 
on such terms &€s the one possessing the power imposes, and 
with respect to the independent producers, that is why you 
heve them producing second rate features. 

Justice Douglas; Does that differ from the case of 4 
man heving @ eve to sell? Can he sell it on such terns 
as he chooses? 

Mr. Sonnett: I think thet ve must distinguish between 
the ight of the single trader and the right of the single 
trader when he becomes a part of e monopoly, which we 
submit exists here, and I shall come to that. 


The difficulty of the court below in connection 


f pover of these defendants, Z submit, is 


3ih 
findings. For examplo, Finding 119, vhich is at 3694 of 
the record, hna to do vith the thontor holdings of tho 
dofendants; and tho point in made, which is not d{sputed 
by tho Government, that numerically the defendants have 


one-sixth of tho total numbor of theatern in the United States- 


= 


Tho Court concluded from that thet by such theatre hold- 
ings alone the defendants do not and cannot collectively nave 
8 monopoly of exhibition. I give emphasis to the vord “alone” 
used by the Court because while the Court's statement may be 
true, it is beside tho point, 

The Government has not urged and doos not hore urge that 
by reason of theatre ownership alone the defendants monopolized. 
Tho probler, vo suggest, is the fusion of interest between the 
ovnership of theatres and the control of film distribution. 

Justice Frankfurter; As a necessary consequence or as 
a proved restraint of the competitive situation, inherently 
so or demonstrated, which? 

Mr. Sonnett: Both. 

Justice Frankfurter: And the findings as to both? 

Mr. Sonnott: I think you must distinguish, Mr. Justice 
Frankfurter, between the Court's findings and its conclusions, 
because throughout these so-called findings there are obviously 
conclusions, 

The one to which I have just adverted, it seezs to mo, 
is clearly 4 conclusion and not really a finding. 

Now, what I am endesvoring to do is to say thet on the 
findings of the Court 1t becomes spparent that the Court's 
conclusions are erroncous in cortain respects, and primarily 


in respsct to the question of monopoly, vhich I should like 


te come to es quickly as I may 
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Justice Prankfurtor: Do I understand from that that 
tho Court mado findings vhich oven if you would accept, would 
lead us to draw difforont conclusions than tho Court itself 
drev from its own findings? 

Mr. Sonnett: Yos, indeed, sir, that states it oxactly; 
that 1s my position. 

Justice Frankfurter; Will you particularize that vhen 
yorcome to that? 

Mr. Sennett: I shall do that in great detail, Mr. Justice. 

Justice Douglas: You neanll9 means the fact that they 
nave so many theatres that any one, whether producer or not, 
hes £0 cany theatres, does not mean he has a monopoly? 

Mr, Sonnott; The point I am trying to make, Mr. Justice 
Douglas, is to direct the attention of the Court to the use 
of the vord "slone” by the Lover Court, becauso the use of 
the vord "alone" suggests both e misunderstanding of the 
Governzentis position with respect to monopoly in this case 
and en erroneous conception by the Court of the entire issue 
in this case of monopoly. 

Justice Douglas: You cannot mean that Loow‘s, Fox, 

REO and Werner are not producers. The Court was surely 
avaro of that. 


Mr. Sonnett: Whst I heve in mind is the portion of Finding 


i 
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I emphasize at thia point moroly the word "alono", as 
shoving a misundorstanding in our judgront, with tho groatest 
reepoct for the Court bolow, of tho issuo of monopoly which 
vee before tho Court. 


{|  Juatice Frankfurtor: I don't quito follov that. As that 


} 
stands thoro, as a statomont of fact, a demonstrablo fact, there 


jaa5 de controversy, but evidently thore 1s not, so that is 


| en arithmetic fact, The Court thon dravs a conclusion from 


{ 


that end says that by such theatre holdings alono tho defendant 
doos not and cannot direct individually. 

If I understand your attack on that conclusion, you vould 
say that by such theatre holdings alone the defendants do col- 
lectively -- I can understand you are offering that as a proposi- 
tion -- but that is not -- 

Mr. Sonnett: Ido not offer that proposition at this time. 

Justice Frankfurter: ‘You say in connection with the other 
things the fact that that alone does not create a monopoly, 
that it doos not amount to that at all. 

Mr. Sonnett: I am not -- 

Justioe Douglas: You are talking about how they used 
it rather than vhat they hold? 

Mr. Sonnett: That is correct, sir. My point is that 
the Courtis conclusion is interesting, but immaterial. It does 
not deal with the issue which this Court now is celied upon 


to deal with. 
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Sustioe Frankfurter: Finding No. 119, you don't have 
eny quarrel with, you don't have any disagroomont with 1t? 

Mr. Sonnett: I don't say that. I say it 1s immaterial, 
so I nover roach the quostion of whether or not I agree. 

Justice Frankfurter; You do not disagroo with it? 

Mr. Sonnett: I do not arguo any disagrooment, 

(Laughter) 

I suggest, Mr. Justice Frankfurter, thatthe samo difficul- 
ties with the concept basically involved in this case -- that 
is, the concept of monopoly -- is reflected again in Findings 
152 and 153 and 154, Those findings, I think, are of consider- 
able importance to understand really what the Lower Court 
thought it was deoiding and what the Lover Court intonded to 
decide. 

They are at page 3689, In Finding 152 the Court says 
in substance that there is no substantial proof that the de- 
fendants were organized or maintained for the purpose of 
achieving 4 national monopoly either in production, distribution, 
or exhibition, and I quote: 

"Broept as found in 153 and 154," 

I should like to invite your Honors’ attention particularly 
to the clause vhich roads; 

"Ezoept as found in 153 and 15%." 


he court liste the threo fields 


e bunt 2 ne eononely in 
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production or distribution or exhibition. Wo hadn't urged 
that there was a single monopoly in oithor, Novortheless, to 
get to the moro important point, tho oxooption, I supposo, 
must mean in 153, Pinding Ro. 153 must moan that the Court 
there concluded that there was substantial proof cf a national 
ronopoly in oither of the fields or in some of thom with rospect 
to at least localitios where there io ownership by a single 
defendant of all the first-run theatres. 

I don't think the finding can be road any other way and 
be intelligible, excopt as a finding that tho matters referred 
to in 153 constituto eudstentiel proof that there vas a monor- 
oly problem at least concorning the ownership by a single de- 
fendant of a1] first-run thoatres in s given locality. 

Now, parenthetically, it ought to be noted that thero is 
ownership by a single defendant of all first-run thoatres in 
soze 300 to 350 towns in the United States, and there are a 
number of so-called closed tovns vhore one of these defendants 
owns G11 of the theatres, first-, second- or third-run. 

Hovever, es to these, in Finding No. 153, evidently tho 
Court concluded there was not sufficient proof that the ownor- 
ship of 811 the first-run theatras in the tovn had been for the 
purpose of creating & monopoly, had not arisen from the inort- 
ness of competitors or their lsok of finanoial ability, 
rather than some inherent vico cn the part of these defendants. 


Whatever the red 


bal 


3 of tnterats cemmeres invol 
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vhere wo are doaling with the ownorship of all tho theatros 
py one of those defendants in a single town -- and I submit 
that under the Yellow Cab oase and undor the International 
Selt oase, those situations may woll involve a substantial 
or appreciable segment of intorstato commorce. 

But, putting that aside for the moment, whatever tho 
problem as to the oxtont ofinterstate commerce involved in 
ownership by defendants of all the theatres ina town, it is 
plein that in that finding the Court below indicated a view 
that unless spocific intent to monopolize were proved, no 
{illegality would result, 

That conoopt’, I submit, vas rejootod in tho Aluminum case 
where Judgo Lerned Hend said, and I quote: 

"To read the pacsago as demanding any speoifio 
intent makes nonsense of it, for no monopolist monopolizes 
unconscious of what he is doing.” 

Hovever, there aro evon more important problems than 153. 
The second exception, which is Finding 154, at Record 3690 
is, I take it, a finding that the matters referred to in 154 
constitute some substantial proof relovant to monopoly problems, 
but it seems to mo thet to the extent that the matters set 
forth in Finding 154 ere matters of fact found by the Court, 


they aro menifestations of monopolistic pover and not merely 
rostraint of trade 
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origin of that roservation, that oxcopting olauso in in 152? 


In that a submission by the dofondants? 

Mr. Sonnott: I hayo beon unsble to ascortain the ansver 
to that quostion, which I asked my assootatos the othor day. 
Wo don't knov. 

Justice Frankfurter: Well, it may moan that inasmuch as 
Judge Hand or the Court decreed as findings of fact and con- 
clusions of law, that the "except" as found in tho finding 
may be "except" as anybody who has authority to take the case 
up to the Supreme Court. We don't think so. Tho "except" is 
in so far as 153 end 154 are concerned, 

Mr. Sonnett; I don't think 1t oan be road that vay, sir. 
It seems to me that whon thoy say there is no substantiel 
proof "except", the exception nust roan there 13 some gub- 
stantial proof, at least relevant. 

Justice Frankfurter: 153 states there is not. 

Mr. Sonnett: 153 says there is substantial proof role- 
vant to tho problem -- at least, it says that, but vhatever 
the grammatioal problem, tho point I am tryingto make is that 
it 1s apparent in that finding that the Court hsd an erroneous 
definition of monopoly. 

Nov, I come -- 


Justice Douglas: Aro there any olues as to why he used 


the words "national monopoly"? 
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vith the problem, first, vhether you had to oxolude all oom- 
petitore in omer to have a conopoly, and I will como to that 
shortly and, secondly, vhothor you oould havo a looal monopoly - 
I oan find no other rational explanation, at least, which 
estisfies me. 

Justice Frankfurter: In this caso did tho Paramount 
case precede or follw the Aluminum case? 

Mr. Sonnett: This case followed the Aluminum caso, and 
I shail come to that ina moment. The opinion in this caso 
yes written, at least handed down, the day aftor the ‘Amortoan 
Tobacco caso, but the Court never sav tho American Tobacoo de- 
cision. 

Justice Frankfurtor: No, but had Judge Augustus Hand 
in nind hie experience in the Aluminum case in vhich he shared 
or was one of the authors, at least, by joining, so he vas 


not unaware of the problem of monopoly explicitly. 
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Mr. Sonnett: But ho waa unnware of the resolution 
by this Court. of what this Court doseribed in the American 
Tobacco caso as a now quostion not thorutofore decided; and 
that 1s whother you had to have actual exclusion of competitors 
to create @ monopoly. That he was unavere of, and that, I 
think, is the significant error in his opinion. 

dustice Rutledge: You cannot essume that as of the dete 
of the decree, 

Mr. Sonnett: Well, I take it, Mr. Justice Rutledge, 
thet 821 judges, as we;; as his Honor Augustus Hand, would like 
to dé consistent, We always are not, but be that as it may, the 
opinion clearly reflects a definition and &n epproach to the 
problex of monopoly inconsistent with the unanimous views 
of this Court in the American Tobacco case. 

May I suggest to the Court that Finding 154 -- 

Justice Frankfurter; He does not tender in 153 e legal 
proposition; he talks about proof. There is no sufficient 
proof, as I reed the Aluminum case -- that does not purport 
to ley down an abstract proposition, the very opposite. Judge 
Learned Hand did not have an abstract notion or conception of 
monopoly, but a particular understanding of the evidence in 


the case. 


was, I sutmit, 
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no preof? In other vords, tt indicated that there waa a 
burden of proof on the Governmont to ostablinh 1 monopoly 
by cortain vays, but that undor tho decision of this Court 
there 18 notthot burden of proof and that {9 not tho way to 
establish @ monopoly. 

Justice Prankfurtor: May I ask the direction of that 
argument? 

Are you contending that what you cal) his error bears 
on the remedy which you vere denied or bears on his sustain- 
4ng the remedy on other grounds which he gave you, which? 

Mr. Sonnett: It bears most importantly upon the remedy 
which wo were denied, and I shall come to that. 

May I suggest to the Court that a reading of Finding 154 
es egeinst Finding 84 will show an inherent inconsistency 
in this case? 

In Finding 84 the court found, at page 3674, and a 
crucial finding on the monopoly issue, I think the basic 
finding on monopoly; in Finding 34, the court said that both 
independent distributors end exhibitors, when atteupting to 
bargain with the defendants, have been met by a fixed scale 
of clearances, runs, and admission prices, to which they 
heve been obliged to conform if they wished to get their 


ory runs or wsre to compete in 


pictures shown upon 
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With the groatont respect for the court belov, I 
rospectfully suggont that the findings of 154 and Finding 
Q4 aro mutunlly tnconsintont. Tho inconsistency arises 
from the reluctance of the court below to conclude that 
vhat vas characterized in 154 as restraint of trade was, 1n 
fact and in law, as shown by Findirg 34, tho exercise of 
monopolistic power. 

Whatever the uncertainty of the definition of monopoly 
before the decision of June 10, 1946 by this Court in tho 
Tobacco caso, the uncertainty relevant to this case was 
removed by that decieion. 

The court below, it iy obvious, did not have the opportun- 
ity to examine this Court's decision in that case, That is 
obvious because the opinion below docs not cite the decision 
of this Court. 

The parallel between that case and this is startling. I 
respectfully submit to your Honors that it is on all fours, both 
with respect to percentages, the power to exclude, what is a mond~ 
oly, and without burdening the Court with a discussion of that 
cese in detail, the court expressly said, end there as here there 
yere no interlocking directors, no common stock ownership, nor 
anything like that -- the court there said that it was not 
necessary to shew an intent to exclude e11 ccmpetitors or to 


show a conspiracy to exclude all competitors. 


Istained a monopoly conviction on e 
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charge along the sano line. 

Nov, this Court satd thore: 

"The petitiorers havo boon found to have conspired 
to establish a monopoly and also to have the power and 
tho intont to establish and maintain that monopoly. 

To hold that they do not come within the prohibition of 

the Shorzan Act would destroy the force of that Act." 

Now, I propose to come to the next point in my argument 
which is that, in fact, actually the court did find monopoly, 
although it didn't say it was finding monopoly. 

Let me refer the Court first to Conclusion 7, and I 
propose to make en argument briefly on the language of 
Conclusions 7, § and 9 of the court's Conclusions, which 
start at record 3691. 

In Conclusion 7 of the Conclusions of Law in this case, 
the court said that the defendants unreasonably restrained 
trade and attenpted to monopolize by doing two things: 
first, &écquiescing in the establishment of price fixing system 
by conspiring with one another; second, conspiring with each 
other to maintain a nation-wide system of runs end clearances, 
which 18 subetentially uniform in each locel competitive area 


So the court in its conclusion said that the defendants no> 


only reatrained trade but had attempted to monopolize and 
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defendants had reatrained trade and thoy bad attemptod to 
monopolize by doing the samo thing roforred to {n Conclusion 
7; and by doing a nunber of othor things, including individual 
price fixing, dincriminatory action, individual grants of 
unreasonable clearance. 

But vhen the court cones to its conclusions with respect 
to tho five major exhibitor defendants, who own theater 
interests, wo find the startling contrast. For in Conclusion 
g the court found a violation of the act through a conspiracy 
to fix uniform prices and runs, and the court found in 
Conclusion 9 the same conspiracies which it had found in 
Conclusion 7, and two more, the two more being with respect 
to pools, but it came out with only half the conclusion 
expressed in Conclusion 7. , 

In other words, the addition of two additional elements 
in Conclusion 9 comes out with one-half of the conclusion, 
pecause in Conclusion 9 the court finds merely restraint of 
trade. 

Now, I submit that if the two conspiracies referred to 
in Conclusion 7 constitute an attempt to monopolize, they 
must héve constituted a conspiracy to monopolize because 
they were only conspiracies, and I submit it is a logical 


jmpessibility for defendants to attempt to monopolize by 


to monopolize. 
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Coneluston 7 a consplrmacy Lo monopolize, the addition of 
tvo more Olemonta on the ovnorship and operation of thoater 
pools could hardly eliminate tho conclusfon that thoro had 
doon on attompt to monopolize oxpronsod 1n Goncluston 7+ 

Bo that as {t may, thoro wan, I say -- end I don't 
think this {3 any {nartistic framing of language, I think 
{t 19 basic to an evaluation of vhat tho court Intended with 
reapect to monopoly. 

I think that as a mattor of logical necessity on the 
pasis of those conclusions, the court did find, and must 
nave found == could not haveescaped finding -- an attempt 
to monopolize in Conclusion 9 as yell as in 7 and 3. 

Justice Murphy: Mr. Sonnott, I believe Mr. Davis 
stated it. Specifically, what do you ask us to do? 

Mr. Sonnett: I ask, Mr. Justice Murphy, and I shall 
cone to the relfef portion of my argumont very briefly, since 
ny time 1s running out, but I ask two things. I ask that 
this Court direct divestiture from the five major defendants 
of their theater interests. 

Justice Murphy: Whon do you mean by the majors, Just 
the five majors? 


Mr. Sonnatt: Yes, the only defendaats who own theater 


{nterests, if the Court please; and I ask also that in addi- 
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the Court nov direct a prohibition by way of Injunction pre- 
yonting ono of tho five major defendants from liconsing 1to 
films for exhibition tn thontorn owned by anothor. I shall 
como to that {na momont, bocauso IT think 1t in the heart 
of our appeal. 

Lot mo come to that right now. What ve mean by a ban 
against cross-liconsing is a simple injunction which says 
to the five major defendants, "You are hereby enjoined from 
licensing films distributed by you for exhibition in tho 
theaters ovned by, or in which ona of the other major 
defendants has an interest.” 

That has been characterized here as a starvation diet, 
but let me suggsst if that is a starvation diet, Loew's, 
which has so characterised it, has waxed very fst indeod 
on that diet or substantially that diet. 

Let mo suggest one other thing, too: The diet will be 
just as nourishing as these defendants care to make it. It 
1jes within their power to increase their production of 
films if they are worried about supplying their own theaters, 
and, aS a matter of fact, if I may refer -- 

Justice Douglas: What is back of the Government?s sug- 
gestion? What ig the cause of it? Is tt an evil practice, 
restraint of trade? 


of monopolistic pover, the nub 


8 of their power by 
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wenfining the cream of the business to the best theaters 
ovnod by these fivo defondants to the oxclumion of tho 
{ndepondent oxhibitors, who might, vere it not for this 
monopoly And conspiracy to monopolize that business, who 
might have access to theso films; so that somo {ndopondent 
might be able to play the films of theso defendants! first 
yun vhere he cannot nov, 

The nub of the conspiracy, the strategic nature of the 
power, the combination of exhibition on the one hand, distri- 
pution on the other, giving them, as it has beyond question 
nere, the lion's share of all first-run revenue by reason 
of the cross-licensing, is the thing to which primarily direct- 
ly 6nd simply the ben on cross-licensing would be related. 

Let ne go outside the record, a liberty which I should 
like to enjoy with my distinguished adversaries, just to 
invite your Honors! attention to a headline on a trade 
peper, The Motion Picture Herald, that the studios have @ 
record backlog of 207 films. 

Let me direct your Honors! attention to a Fortune 
story on Paramount which came out last June which said 
that if Peramount didn't make a picture for a year, it had 
enough on its shelves to keep operating. Now, let us be 
frank with the Court. These defendants heve a backlog of 


films. These defendants 


wer to produce more 
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take the production of other producers. 

Justice Frankfurter: if that 19 rolovant, aro these 
facts in the rocord, and if thoy aro not, how can I know 
that the statements in Fortuno are true? 

Mr. Sonnett: Your Honor, there 1s onough in this 
record. 

Justice Frankfurter: If there is, that is all right. 

Mr. Sonnett: There is onough in this record, with the 
exception of this (indicating), to sustain every word I 
peve said. 

Justice Frankfurter; Well, am I to take judicial notice 
of the gossip in trade papers or non-trede papers? 

Mr. Sonnett: If the Court please, I would be happy to rest 
on the submiseion by counsel for these defendants of information 
as to the present backlog and the production schedules for 
this year. The Government will rest on that. Thore is no 
question thet they have the productive capacity, no question 
but whet they have built up a backlog. 

Justice Frankfurter: When you say there is no question, 
you must, of course, understand vith Mr. Justice Holmes thet 
judges ere naive people. 

Justice Douglas: Does the Government think there should 
be no cross-licensing even though competitive bidding provi- 


sions remain? 
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Justice Douglas, in any event; but I say if this Court elini- 
nates competitive bidding, which on tho industry's experience 
it must do, then thore is a ready, effective, simple work- 
able altornetive, and that is that this ban on cross-licensing 


now with ultimate divestiture of theaters later is tho ansver- 
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The Chiof Justice: You say you aro not urging compoti- 
tive bidding? 

Mr, Sonnott: Wo nro not urging compotitive bidding. 

The Chief Justico: You aro opposing it? 

Mr. Sonnott; Yor, sir, wo sre opposing it. 

Tho Chiof Justico: And you are opposing it strongly? 

Mr, Sonnott: Wo are that, sir, 

Tho Chiof Justico: Do you recall any single instance 
yhoro any porson that produces something is called upon to 
submit it to bids such as this? 

Mr. Sonnott; I don’t know of any comparable case, and 
I think it 4e just shot full of infirmities in terms of being 
a practicel solution of the problem. 

When we come down to the heart of this case, ve have @ 
combination of power on the part of these five defendants, 4 
fusion of pover in terzs of distribution and exhibition and 
control, It is strategic, Porcentage-wise, if you take it 
apart, it 1s way below any percentage which this Court has 
found to be monopoly; but that is not the point. 

You can’t teke apart, as counsel would have you do, vhat 
these defendants have put together, The fact is thet they 
run those theatres as a unit, The fact is thet they have 
concentrated their first-run revenues, The fect ie they have 


at, and the fact is 


“s 


thet the only vey it can b 
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is by a ban on crons-liconsing in the oxhibition of piotures 
in tho theatres ono to tho other. 

That vould stimulate production, 1t would stimulate inde- 
pendent oxhibition, 

Justico Rood: Mr. Sonnett, what permits thom now to 
eross-licenso in theatros? 

Mr. Sonnott: I assumo your Honor is suggesting that if 
oompotitivoe bidding is directed, thoro is = problem? 

Justico Rood; Yes, 

Hr. Sonnott: First, whatever the Court does in light of -- 
Justioo Resd; Undor tho decree as it is now written 
under competitive bidding, why is it that Paramount can cross- 

license, as you call it, to RKO? 

Mr. Sonnett: No. 1, the competitive bidding, Mr. Justice 
Reed, i8 not nov operative except as these defendants have 
experimented, 

Justico Reed: Under the deoree, 

Mx, Sonnett; Asauming it wore operative, one of our 
pasia objections to its workability is that it is not realistic, 
as these small independent exhibitors have said. 

Justice Reed: I underatand it may not work, but is there 
any provision that pormits Paramount to license to RKO in the 
deorse? 


e is a provision under 


335 
Justice Reed: Woll, would RKO in tho case I imagino 


nave to compote with ovory othor theatre in that area for 
first-run undor tho dooroo? 

Mx, Sonnott: It would have to, theoretically. Hovovor, 
practionlly, Mr. Justioe Rood, the decision as to who 1s tho 
nighest responsible bidder undor this system of competitive 
pidding 1s one -- 

Justice Roed: Tho system may not work, I understand 
that, but vo havo hoard a lot about oross-licensing and that 
4t was bad. Porhaps it in, I don't know. I find no provision 
for cross-licensing, 

Mr. Sonnett: Well, cross-liconsing certainly is not di- 
yooted. 

duction Reed: I find no prohibition, 

Mr, Sonnett: Nor ts it prohibited. 

Justioe Reed: Is it your ergument that it should be 
prohibited, even though ye have competitive bidding? 

My, Sonnett; I submit as the Governzent’s position, Nr. 
Justice Reed, this; That whatever the Court does vith rospoct 
to relief, it should not approve competitive bidding in light 
of the opposition by everybody in this case to competitive 
pidding, who has any interest in it, except tho defendants 
yao only want 1t as an alternative to divestiture, 

If this Court ruled now that there would be no divesti- 


ely 


by these defondants 
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vould completely disappour, it vould evaporate into thin alr+ 
Had thoy vanted compotitive bidding, they oowld have put it 
into effect years ago. Thoy don't vant it. Thoy want it as 
gn altornative to divestiture, 

Justice Roed: Or thoy may want it as tho loast harmful 
pothod of doing away with monopoly in distribution. 

Mr. Sonnett: And, Mr. Justice Reed, it is most profitable 
to them because tho not result is to up the price that the 
yittle fellcy hee to pay to compote with theatres owned by one 
of these people. 

48 a rosult of all this, you have got the bost theatres 
in their hands. They have been shoving first-run for years. 
people have not been able to get in, 

Nov, to say to e swell independent with 500 seats in his 
thoatre thet he has tho privilege of competing with a theatre 
ovned by one of these defendants with 2500 seats for a filn, 
the decision es to who is tho highest responsible bidder being 
the dooision of one of these defendants, that is just unrealistic. 

I respectfully subnit I think the Court delow was enamored 
of an Idea, Theoretically, it waa fino, but in terms of working, 
practically everybody in the industry opposes it except those 


who want it as © shield against divostiture, 


The Chiof Justice: Wist eort of competition did the 


ed competitive bidding? 
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emonvored to explain, your Honor, the Government didn't 
suggest competitive bidding as suoh. 

The Chief Justioo: I didn’t undorstand him to explain whet 
no had in mind. I undorstood what he said, but I wondered 
yhat sort of plan had boon advanood. 
Mr. Sonnott: The Government, 1f the Court please, had no 
} plen beyond the plan exprossod in the consent decroo. 

The Chief Justice: Using the populer term, 1t sounds 
protty good, 

Mr. Sonnett: What roally happoned here, Hr. Chiof Justice, 
qs obvious, I think, The Government tried to deal with tho 
problems of the industry in a consent deoree. That was in 1940. 
That ves eight years ago, 

Three yoars went by, and the Governmont was satisfied, 
and I think ve mey assume that the Government in being satisfied 
yes satisfied for reasons of merit and not for any personal 
peason. The Government was satisfied and believed it would not 
work. 

The Chief Justice; In other vords, you took a look at it 
in the light and after looking it over under the light, you 
decided 1t would not york, 

Mr. Sonnett; Mr. Chief Justioe, may Itrespass on you 


for one or tvo coro minutes? 
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to assertions hore that there is no problem of public interest 
involved in this onse. I havo listened to assertions here 

that vo havo just a series of quasi-respoctable trade practicos, 
don't bo harsh on us, vo are good boys nov, we will go and 

sin no more, and really there is no public interest in it. 

Now, I submit there are tvo respects in which the public 
interest is cruciel, 

In the first place, let mo remind the Court of the 
eloquent expression by Judge Learned Hand in the Assooiated 
press osse, when ho said that "right conclusions are more likely 
to be gathored out of a multitude of tongues than through any 
xind of authoritative solection. Tomany this is and always 
yill be folly, but we have staked upon it our all. It is 
only by cross-lights from varying direotions that full 11lumins~- 
tion can bo socured,” 

And as Mr. Justice Frankfurter said in his opinion in 
the Associated Press case: 

"In addition to being a commercial enterprise, it 

has a relation to the public interest unlike that of any 

other enterprise pursued for profit, In this point of 

vicv it 1s wholly irrelevant that Associated Pross itself 
hos rival news agencies.” 


Finally, I do not mean because I urge, in closing, that be- 


y 
eo 


fundamentel right of freedom to speak 


r free sosech, I do not wasn to imply 
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prebles of freedoz of enterprise which is involved is eny 
jess important. It 19 not. 

I think ve can rest our case on Judgo Learned Hand's 
ststenent thet"lany people believe that possossion of unchal- 
jenged cconczic pover deadens initiative, discourages thrift, 
api decreases energy, that inounity from competition is a 
nerootic, and rivalry is the stimulant to industrial progress, 
thst the spur of constant stress is necossery to counteract 
the inevitable disposition to let vell enough elone.” 

If the Court please, that is what the defendants want -- 
jet vell enough alone, 

Justice Douglas: I thought this vas not "to see or not 
to see", but a cattor of just when you sav these films. I have 
lived in a snail tovn. Is there such a thing as sixth-run 
theatres? 

Mr. Sonnett: I suspect there is. 

Justice Dougles: We sew then, but we always saw then 
about tvo years lete, 

Mr, Sonnett: Mr. Justice Dougles, I might say that your 
home state is a closed Fox area. Let me say this: 

It is not eloquence on my part, I don't intend it, and 
if I yere capsblo of it, I donit intend it as such, This is 


a business. Nobody has talked about the person who goes in 


with 25 0 etd who fs the foundation of this business. All 


Es gces in and pays 
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his money nnd soos tho ploture, 

His dopand, vhatovor his appraisal, whatever his aspira- 
tions, whatover his dostro for knowledge or information, those 
poople in the oxhibition end of tho businoss are supposed to 
translate and toll those who mako the pictures, because that 
4s bOX office, that 1s tho roaction, that is the public judg- 
rent. 

Howover, wharo do you got any free reporting by an inde- 
pondont exhibitor of what he wants to shov the people who come 
to his thoatro vhon tho control of thoso who make tho film 
and distribute 1t and show it in the major cities of the United 
states is in the hands of tho same five corporations? 

That is tho issuo in thie oase, and it is no anaver to 
soy, "Lot woll enough alone", because if tho Court effirns 
this decree below, the people, reprasented by counsel for the 
Govornzert, vould have von the case and lost the cause. 

Thank you. 

(Thavoupon, at 3125 o’clook p, m. the arguoont 


in the above-ontitlod causes was conoluded.) 
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